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Re: Complaint of National Republican Senatorial Committee, No. MUR 494 x *
Ladies and Gentlemen: _ SR

Enclosed for filing on behalf of Campaign for America, Jerome
Kohlberg, Eileen Capone, and Douglas Berman is their Response to the Complaint
filed with the Commission by the National Republican Senatorial Committee. Also
enclosed are the declarations of Ms. Capone and Mr. Berman.

As the enclosed materials make readily apparent, the Complaint in this
case has no merit, and the Commission should take no further action in this
proceeding. In order to expedite that result, we request the opportunity to meet with
the relevant members of the Commission’s Staff to discuss this matter at their earliest
convenience.

We look forward to a prompt resolution of this case, and thank you for
your attention to this matter.

Sincerely,

Robert P. Parker
Counsel to Respondents

Enclosures

Doc#: DC1: 98522.1



{

‘ . et l. N ) P
~% ' .
. / : .
L . . . " .
: L .- ’ .

FEDERAL ELECTION COMMISSION
Washington, D.C.

B -
) 2 Iz
’ L — nmMmu
In the Matter of: ). g o] gn_;rg
L) - v ZTm
Complaint of the National Republican. = ) - No. MUR 4940 e 2r<
i . . ZFmm
4 Senatorial Committee ) 0 =20
) £ Bo
E E J gl =
RESPONSE OF CAMPAIGN FOR AMERICA ET AL. TO THE COMPLAINT
FILED BY THE NATIONAL REPUBLICAN SENATORIAL COMMITTEE
&
@ 9
— N (;’ Q ér;?
T S
& SRSy
-, e ,Th?_"";:?‘g,
N o
g ~8

Leslie Gordon Fagen

Robert P. Parker

Gaela Gehring Flores

PAUL, WEISS, RIFKIND,
WHARTON & GARRISON

1615 L Street, N.W.

Washington, D.C. 20036
(202) 223-7300

Attorneys for Respondents



i

e
a1y

‘ﬂi‘ﬁf .

i B
Tocar il

oy
o

Page
I INTRODUCTION . . .. .. e e e e e 1
II. FACTUAL BACKGROUND . . ... ... ittt 5
. ARGUMENT ...... TR 12
A. CFA Determined To Treat Its Sponsorship Of the Kentucky Ad Project
As An Independent Expenditure, -And Complied With The FECA And
Commission Regulations By Reporting It AsSuch . . .. ... .. .. 12
B. Campaign For America Is Not A Political Committee . .. ... .. 17
1. The NRSC Accusation that CFA is a Political Committee is
Based on an Improper Legal Standard . . . ... ........ 19
2. There Is No Factual Basis for Treating CFA as a Political
Committee . . . . .. . . . i it ittt e e e e 23
C. CFA Did Not Violatc—’:l;he Commission’s Reporting Requirements . 27
D. CFA Did Not Violate The' Aet'Or The Commission’s Sponsorship
Disclosure Rules . ... . .. 0 0 o i e e e e e 31
IV. CONCLUSION ...... C e e e 35
ii

Doc#: DC1: 97784.5



{ ‘ 0 .
0y

FEDERAL ELECTION COMMISSION -
Washington, D.C.

)
In the Matter of: )
o)
Complaint of the National Republican ) No. MUR 4940
= Senatorial Committee )
i RESPONSE OF CAMPAIGN FOR' AMERICA ET AL. TO THE COMPLAINT
e FILED BY THE NATIONAL REPUBLICAN SENATORIAL COMMITTEE

Pursuant to 2 U.S.C.§ 437g(a)(1) and 11 C.F.R. § 111.6, Campaign

ol ot

for America ("CFA"), Jerome Kohlberg, Douglas C. Berman and Eileen M. Capone

--.
et DA
ot TR (- S| S

(as:CFA’s Treasurer) (collectively, -T'fReépoﬁdents") i‘espectfully submit this Response
t; the Complaint filed by the National Republican Senatorial Committee ("NRSC").
As we explain below, the NRSC’s charge that Respondents have violated the
campaign finance laws has no factugl or legal basis, and the Commission should take
no action with respect to the Compl-;_i:r_l:t. .
L. INTRODUCTION -

The NRSC’s Complai}lt ;;urpl()rt:szll,t(). set forth an "open-and-shut case"
that Respondents have violated thé campalgn fir:;;nce laws. (Complaint at 1). Far
from "open-and-shut," howéver, the .I:\II.-{SC’s.accusations are based on a

misrepresentation of the facts and the law.

The NRSC’s Complaint levels three equally baseless charges:

Doc#: DC1: 97784.5
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. The NRSC asserts thatCFAls a "nolitical committee" by virtue of a
single $466,029 expenditufe on a campaign ad. Not only are the facts
wrong, but Commission regulations adopted pursuant to a Supreme
Court constitutional mandate provide that certain non-profit, tax exempt
organizations under §_.5'01(c)(4) of the Internal Revenue Code are
entitled to make "indépendent axpenditures, " including the underwriting

of ads regarding candidat_as for the U.S. Senate. As a § 501(c)(4)

advocacy group (and a‘"qualified nonprofit corporation" under FEC

regulations (11 C.F.R. § 114.10)), CFA’s ads were constitutionally

g -;‘ ii'-'ﬂ
R R

4 4

o

privileged.

. According to the NRSC CFA'’s reportable expenditure occurred on

p——

October 16, 1998, and thus was subject to the 24-hour reporting
requirement of 2 U. S C § 434(c)(2) The fact is that the expenditure
occurred on October 14 and was not subject to the 24-hour rule. CFA
complied with FEC d1sclosure requirements in a timely fashion.

. Finally, the NRSC alleges that CFA should have included in its
campaign ads not only its own sponsorship of the ads as required by 2
U.S.C. § 443d(a)(3) but also the identity of its principal contributor.
The NRSC purports to draw support for this position from FCC
practice, not FEC regulatlons The NRSC also misstates the FCC rule
on which it relies. In any evant the ldentlty of CFA'’s principal

contributor was fully dlsclosed in compliance with all relevant FEC

Doc#: DC1; 97784.5 .- 2
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reporting requiremen'tf-'s;-.; .:There is_'no reason to look to the guidelines

that another agency has adopted for purposes of enforcing the

Commission’s regulation.

More generally, the NRSC accuses CFA of "reporting failures” and an
"obvious effort to conceal” the details of CFA’s funding and activities. (Complaint at
5). Yet, ironically, the Complaint i_sg "based entitely on public documents that CFA
filed with the Internal Revenue Seruice- ‘:(CF.A’s Form 990 tax returns), the Congress
(CFA’s Lobbying Act reports) and, naost ndt'ably, witb the Federal Election
Commission itself (CFA’s report tegarding its 1998 Kentucky advertisements). These
documents lay open to public scrutin_y the nature and scope of CFA’s activities and
the sources of its funding, including.:'tl:l:e l’unds that CFA devoted to the advertisement
that is the centerpiece of the NRSC S accusatlons The fact that this information was
available to the NRSC at all belies the allegat1on that CFA ever concealed its
activities, much less did so 1mproperl).l. ; _ |

Likewise, the NRSC alleges tllat CFA’s purported "concealment” of its
activities was intended to deflect public sctutiny of CFA’s activities in connection
with the 1998 congressional electlons (Complalnt at 5). The NRSC’s Complaint
centers on one television advertlsement broadcast in Kentucky in October 1998. CFA
sponsored that advertlsement w1th funds donated by Jerome Kohlberg, and so reported

those facts to the Commission on O(_:tobe'r 2_2, 1998, five days before the ad in

question was first televised. Then, on October 28, 1998, around the time the ad in

question was being aired, and a week before the date of the 1998 congressional

Doc#: DC1: 97784.5 30



elections (November 3), The Wall Street Journal published-an editorial criticizing

CFA, Mr. Kohlberg and the ad. See Do as We Say, WALL ST. J., Oct. 28, 1998 at
A22. The editorial identified Mr. Kphlberg as CFA’s "main financier" and noted
specifically the cost of the Kentucky_- ads-and that Mr. Kohlberg was the source of the
funds used to pay for them. Nonetheless, the NRSC now says that CFA has
“deprived [the public] of informatiori . that i't 'need[ed] to file a complaint™
challenging CFA’s sponsorshlp of the ad i in advance of the election. (Complaint at
5). Particularly in the face of The Wall Street Journal’s editorial, the NRSC’s charge
that, by the timing of its FEC filing, CFA concealed any material fact, or deprived
CFA’s critics of the opportunity -to _ehallenge CFA'’s conduct, is frivolous on its face.
The NRSC’s most desr)erate and far-reaching allegation -- that CFA is
(or was) a political committee as defihed in the Federal Election Campaign Act
("FECA" or the "Act") -- also has an 1romc quallty to it. The NRSC contends,
without foundation or explanation, that CFA is not entitled to the benefit of the
Commission’s regulation because it spent "nearly a half million dollars on television
advertisements that Campaign for America itself characterized as independent
‘expenditures’ under FECA," and carhpalgn related activity allegedly became "a
major purpose of Campaign for Amerlca in 1998 " (Complaint at 2-3). The fact is,
however, that had CFA adopted the approach to.campaign finance matters
championed by the NRSC’s chalrman and many of its members, CFA would not have
reported the costs of the Kentucky ads as an 1ndependent expenditure" at all.

Nonetheless, consistent with CFA’s _views on these matters, CFA reported its

Doc#: DC1: 97784.5 e 400



sponsorshiﬁ of the Kentucky ad to the. Commission, pursuant to the regulations
governing independent expenditures by advocacy groups. The NRSC’s suggestion
that one fully-disclosed advertisemei;ﬁ '_trapsformed CFA from an issue advocacy group
to a disguised front for campaign—releted activities is not only baseless, but flies in the
face of the undeniably conscientiou'st -a'ﬁproafih to disclosure of campaign-related

activities that CFA exhibited in this case.

. The foregoing are merely the most blatant defects in the Complaint --

oo

LK}
i
L]

those most readily apparent from the face of the document itself. They reveal the

' ar, ddus:” e

NRSC’s Complaint for what it truly is: a not-too-subtle effort to muzzle CFA’s

advocacy for campaign finance reform, or at least to deter CFA from injecting

it i AL B B

s
Fie
v

campaign finance reform as an issue in senatorial elections. A review of the facts,

and a reasoned application of the relevant legai prineiples, confirms that the NRSC
Complaint should be rejected with'ne"flu-ﬁher action by the Commission.
II. FACTUAL BACKGROUND |

CFA was established in 'April 1995 under the direction of its first
president, the late Congressman M1ke Synar Congressman Synar became ill later in
1995, and he died in January 1996 CFA was essentlally defunct during
Congressman Synar’s illness, and for more than a year thereafter. CFA resumed its
activities in March 1997 under its new pres1dent, Douglas Berman. See Affidavit of

Douglas Berman ("Berman Affidavit") § 2.V

v The Berman Affidavit is attached.-as an Exhibit to the NRSC Complaint. The
Affidavit was prepared and executed pursuant to a third-party subpoena issued
(continued...)
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In 1997 and 1998, CFA- undertook a series of activities to promote the
reform of this country’s campaign fmance laixis. The purpose of these activities was
to influence the public to support theiiciea of eampaign finance reform, and to
encourage elected officials to suppoi't'eiirhpiiign finance reform legislation. These
activities included a lobbying progratn (Berman Affidavit §q 4, 8); a nationwide
grass-roots petition effort and lobbying phone banks; a radio issue advocacy campaign
(id. § 10); a $1.1 million, five-state tadio and television issue advocacy campaign (id.
§ 11); and a newspaper issue advocatey eampaign that covered two major national
newspapers and two influential Capitol H111 pubhcations @id. § 12). See Declaration
of Douglas C. Berman (' Berman Declaration") 1[ 3.7 CFA has also engaged in
numerous other educational and advqcaey act1v1t1es that are not subject to reporting
requirements and are not specifically accouiiteci for in CFA'’s records.

In 1997, CFA’s revenues totaled $1,482,485, and it spent $1,575,526
on program-related activities (See Berman Affidavit, Exhibit C). In 1998, CFA’s
revenues were $3,043,106, and it spent $2 677,215 on program-related activities.
Including administrative expenses, CEA spent over $4.5 million during 1997-98. (See

Declaration of Eileen Capone, Exhibit A ("Capone Declaration")).

v (...continued)
at the behest of the Republican National Committee in a lawsuit that the RNC

filed against the Commission in 1998.

Y The Berman Declaration is slibmitted herewith.

¥ The Capone Declaration is submitted herewith.

Doc#: DCI: 97784.5 ’ 6



As a part of its broad:;;e%fon to promote the cause of campaign finance
reform, CFA sponsored two television -'zidve.rt.isements concerning the campaign
finance reform positions of the candidat_e_s in tne 1998 election for the U.S. Senate in
Kentucky, Jim Bunning and Scotty Baesler. The first advertisement, entitled "Dog,"
showed various pictures of Mr. Bunning, with a voice-over recitation of the following
text:

Scotty Baesler was a leader in passing a bill
to clean up our campéfign finances.

Jim Bunning? On campalgn fmance reform
he voted no. Why? - :

L

Because Bunning has been sniffing out
special interest money to feed his campaign.

In fact, HMOs gave Bunning thousands in
campaign contributions, then Bunning flip-
flopped and opposed real HMO reform.

Now Bunning is huntmg for ‘even more
special interest money

Taking special interest"mbney-'.:-'--Flip'- '
flopping on HMO reform

In Kentucky, that dog _]USt don t hunt.
The other advertisement, called "Agam, also contained pictures of Mr. Bunning.
The voice-over text of the advertisement was as. follows:

Remember how jim Bunmng took money

from HMOs, then opposed a patlents

protection act?

Well he’s at it again.-'-.-?Huntin'g' for campaign
money, rolling over for special interests.

Doc#: DC1: 97784.5 : 7



Now we learn, Bunning took thousands
from health care interests, then voted to
slash Medicare. Forcing seniors into
expensive private health insurance.

With all this special interest money, no
wonder Bunning voted "no" on campaign
finance reform.

On November 3rd, sé{@df]im Bunning and his
hungry dogs, back to the pound.

The purpose of these advertisements was to present a description of the candidates’

contrasting positions on campaign finance reform, and to demonstrate that campaign

reform is an important issue to voters: These were, however, the only ads that CFA

i

; 4 has sponsored that have mentioned any candidate for federal office in that capacity.
,: (See Berman Declaration § 5).¥
it

CFA contracted w'ith?:;'lfhé'.C(')mmunications Company, a media
consulting firm, for the production ofthe keﬁmcky advertisements and the acquisition
of television advertising time slots fi‘(;;iKéiiiﬁéi_(:y:television stations. Based on
CFA’s plan for the advertising campalgn, The Communicatidns Company projected
that the total cost of the campaign, iﬂéluding boﬁ advertisements, would be
$466,029. CFA received an invoice for that‘amm.mt from The Communications
Company on October 13, 1998. M,r-._'.B'erman, CFA'’s then-president, approved that

invoice for payment on October 14,7 1998,' and instructed the officials who manage

4 Although the Berman Affidavit attached to the NRSC Complaint includes a
description of both Kentucky ads, the NRSC Complaint challenges only the
second ad, "Again."

Doc#: DC1: 97784.5 Co 8.
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CFA'’s financial affairs to make arraii_gémerits for timely payment of the invoice. (See
Berman Declaration § 8).

Beginning on Octobef 1'4, 1998, The Communications Company began
to issue checks for payment of television adve;'tising time slots. These checks were
issued by The Communications Corr.llr.')'eitrily on CFA’s behalf, against CFA’s
commitment to pay, and subsequerit.'p;_ay-'men't_''of'3 The Communications Company’s
$466,029 invoice. (See Capone Declaré’t_ion q 5, Ex. B).

In light of these faéts; Ci:A’s un&ersténding was that it incurred the
obligation to pay The Communication_s Company $466,029 on or before October 14,
1999. Due to an administrative propléﬁl with a new CFA bank account, however, the
wire transfer of the funds to pay tha.l.:t'i\;(f)l')ligati‘(.m did not occur until two days later.
(See Capone Declaration § 8; Berm.?rjll ]?eclération_ﬂ 8).

The payments for telev1s1onadvertlsmg time slots during the period
October 14 to October 22, 1998, a1.1 'ét‘(_)ix;c':erﬁed the édyertisement entitled "Dog."
That ad was broadcast during the period Octqber 16, 199l8 through October 27, 1998.
Payments concerning the advertisem_eﬁt entitled "Again," the ad cited in the NRSC’s
Complaint, did not begin until Octol:}é; 23 .1998. That ad was broadcast from
October 27, 1998 to November 2,. 1998 | (Ca_[;one Declaration 4§ 5-6, Exs. B, C).

Because The Communigz;fions-' C(;fnpany was not able to purchase all of
the television time slots that had origi}ﬁll_y _l;_eeﬁ"planﬁed, the cost of the advertising
campaign was less than originaily prc-ij-e;:lted. | The total media cost of the advertising

can_lpaign, including both commercials, was $314,885.10. The total media cost of the

Doc#: DC1: 97784.5 9
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advertisement entitled "Again" was $'1_90,045.60. CFA has received a refund from
The Communications Company for the difference between its $466,029 payment and
the total cost of the two ads. (See ':C'a'lzalone Declaration Y 4, 7, Ex. B).?

Consistent with its prir-n::iples regarding campaign finance reform, and
its overall views on campaign finance 1;iw and 'bolicy (including due consideration of
the Commission’s regulatory approaéh to tﬁejse issués), CFA undertook to disclose to

the public the pertinent details regarding its Kentucky advertisements, including its

-expenditures on both advertisements. Following discussions with a consultant retained

by CFA (who was a former FEC er;ip;ioyee) regarding the mechanics of reporting
CFA’s Kentucky ads, CFA concludé& -it.hat the appropriate course was to disclose the
details of its advertising campalgn by submlttlng a report to the FEC on FEC Form 5,
which is the Commission’s form for reportmg 1ndependent expenditures” by persons
other than political committees.¥ CFA faxed to the FEC and placed in overnight mail
a completed Form 5 on October 21, 1998. The FEC confirmed receipt of the
submission the next day, October 22, 1998 (See Berman Declarafion 99 13-14;
Berman Affidavit, Exhibit A). The FEC thus received CFA’s report five days before

the ad cited in the NRSC’s Complamt was flI'St broadcast and one day before The

¥ The media costs cited in the text do not include the cost, about $30,000, of
production of the two ads. That cost was also factored into, and covered by,
CFA'’s payment of $466,029 to The Communications Company. (See Capone
Declaration q4).

& CFA also filed a copy of the. Form 5 with the Kentucky Secretary of State.

Doc#: DC1: 97784.5 ' -+ 10



Communications Company, on CFA'_’,s_'behalf, issued a check for payment of the first

broadcast of that ad.

On October 28, 1998 The Wall Street Journal published an editorial

criticizing CFA and the Kentucky . advertlsmg campalgn The Journal correctly

identified CFA as the sponsor of the ads, named Mr. Kohlberg as the source of the

funds used to pay for the ads, and speciﬁed the total cost of the advertisements

g

(based, as discussed above, on CFA'’s and The Communications Company’s original

sz
v
22

projection and the corresponding arr‘iotint whieh CFA had paid to The

tha2s

e

Communications Company). Thus the 1nf0rmat10n that CFA reported to the

Commission, and which CFA fully dlsclosed was readlly available to the public

ar
3
e bl O

(including CFA’s critics) well before the date of the 1998 congressional election.

Ein

(See Berman Declaration § 15, Ex. B)

In sum, CFA spent over $4 million on program-related activities during
1997 and 1998. The only CFA act1v1ty that related to candidates for federal office
were the Kentucky ads; the two ads together accounted for less than 8% of CFA’s
program expenditures during thoee t\;v'o.- .yeats, and_ the one ad about which the NRSC
complains accounted for less than 5% CFA fully tlisclosed the pertinent information
regarding the ad almost two weeks before the 1998 election, and The Wall Street

Journal incorporated the salient facts from CFA’s disclosure in an editorial published

a week before the election.

Given these facts, the NRSC ) allegatlons that CFA has violated the

campaign finance laws by conceahng 1ts act1v1t1es or that the Kentucky ads

Doc#: DC1: 97784.5 c- 11



transformed CFA into a political coh;fnittee whose primary purpose is the election or
defeat of candidates for federal office, are frivolous.

III. ARGUMENT

A. CFA Determined To Treat Its Sponsorship Of the Kentucky Ad Project

As An Independent Expenditure, And Complied With The FECA And
Commission Regulations By Reporting It As Such

The Supreme Court has held that political advertising and related
communications are subject to the FECA and the Commission’s regulations only if
they constitute "independent expenttit;;és. " An independent expenditure is an
expenditure made for a communtcatibh that expressly advocates the election or defeat
of a specified candidate ("express adttoéacy"), as opposed to a communication that

explains a general position or provides information on a political issue ("issue

advocacy"). See Buckley v. Valeo, 424 U.S. 1, 80 (1976) (expenditures subject to
the campaign finance laws are limited to "funds used for communications that
expressly advocate the election or defeat of a clearly identified candidate"); Federal

'u'l-.

Election Comm’n v. Massachusetts CltlZel‘lS for L1fe Inc 479 U.S. 238, 248-49

(1986) ("MCFL") (same); see also 11 C F R. § 109 1 ("1ndependent expenditure”
means, inter alia, "an expenditure by a person for a communication expressly
advocating the election or defeat of a clearly identified candxdate ") (emphasis added).
Buckley v. Valeo is the benchmark for distinguishing between express
advocacy subject to FECA and FEC regulatlons and issue advocacy beyond the
Commission’s jurisdiction. In that case, the Suprcme Court held regulation of issue

advocacy unconstitutional on First Amen‘dment grounds and offered a list of eight

Doc#: DC1: 97784.5 : 12



terms which, when used in electionQrélated 'cof_rlgnuﬁications, mark the dividing line

between constitutionally privileged i's.'s'u'_e advocécy and regulated express advocacy:

nn "n " n "nn

"vote for," "elect," "support," "cast y_our ballot for," "Smith for Congress," "vote
against," "defeat,” and "reject." 424 U.S. at 44 n.52. The Supreme Court concluded
that the mere identification of a candidate or description of a candidate’s position on
an issue is insufficient to place a cpilfr‘}ﬁunication in the express advocacy category;,
rather, "explicit words of advocacy of glgctidn or defeat" are required. Id. at 43-44.
Since Buckley, the welght of .jﬁdiciai'authority holds that the boundary

between express and issue advocacy must be strictly observed, lest the Commission’s

oversight and regulation of political Speech iinpinge on Constitutionally protected
rights.” The courts have held that communications which do not include any of the

terms specifically identified in Buckley are beyond the Commission’s purview. As

[

one district court aptly summarized,:"iil_ an opinion adopted by the court of appeals:

What the Supreme Court did [in Buckley] was draw a bright line that
may err on the side of permitting things that affect the election process,
but at all costs avoids restricting, in any way, discussion of public
issues. The Court seems to have been quite serious in limiting FEC
enforcement to express advocacy, with examples of words that directly
fit that term. The advantage of this rigid approach, from a First
Amendment point of view, is that it permits a speaker or writer to
know from the outset exactly what is permitted and what is prohibited.
In the stressful context of public discussions with deadlines, bright
lights and cameras, the speaker need not pause to debate the shades of

z See Faucher v. FEC, 928 F.2d 468 (1st Cir.), cert. denied, 502 U.S. 820
(1991); Maine Right to Life Committeée v. FEC, 98 F.3d 1 (1st Cir. 1996);
Federal Election Comm’n v. Céntral-Long Island Tax Reform Immediately
Committee, 616 F.2d 45 (2d Cir. 1980); North Carolina Right to Life. Inc. v.
Bartlett, 168 F.3d 705 (4th Cir: 1999); Federal Election Comm’n v. Christian
Action Network, Inc., 110 F.3d 1049 (4th Cir. 1997).
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meaning in language. :The result is not very satisfying from a realistic
communications point of view and does not give much recognition to
the policy of the election statute to keep corporate money from
influencing elections in this way, but it does recognize the First
Amendment interest as the Court has defined it.

Maine Right to Life Committee, Inc: V. FEC, 914 F. Supp. 8, 12 (D. Maine)
(emphasis in original), aff’d per curlam 98 F.3d 1 (1st Cir. 1996).

With these pr1nc1ples in mlnd the maJorlty of courts have likewise
adopted this approach, and have held that communlcatlons similar in language and
tone to the CFA ad described in the NRSC Complamt are not express advocacy, and
the sponsorship of such ads is not an 1ndependent expenditure subject to FEC
jurisdiction. Faucher v. FEC, 928.F‘2,d 468 (1st Cir.), cert. denied, 502 U.S. 820
(1991), for example, concerned a voter guide that featured the positions of candidates
on pro-life issues. The guide had a “yes" next to the names of candidates who
supported the right-to-life pos1tlon Notmg the danger of straying from the eight
phrases listed in Buckley, the court held that the gulde was issue advocacy, and not
subject to FEC regulation. Id. at 472 In Federal Electlon Commission v. Central
Long Island Tax Reform Immediately Cornmittee, 616 F.2d 45, 53 (2d Cir. 1980),
the Second Circuit held that a pamphlet which contained a photograph of a
congressman and listed his vot-ing record on tax legislation, and noted that the
congressman’s record was contrar.y to-kthe .group’s position on tax reform, was issue

advocacy, and not express advocacy L1kew1se in Federal Election Commission v.

Christian Action Network, Inc., 110 F 3d 1049 (4th C1r 1997), the court considered

a television commercial which 1nformed viewers in a provocative and decidedly
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hostile fashion, on the eve of the 1992 election; of then-Governor Clinton’s position
on homosexual rights. The court rejected the argurnent that the ad "unmistakably"
called for candidate Clinton’s defeat, holding that the FEC’s authority extends only to
"explicit words of advocetcy. " E at1050, 1052.

Nonetheless, for the reaeqns'diseussed above -- including CFA’s
understanding of the Commission’s posmon on ‘:tl.lis issue as a regulatory matter, and
CFA'’s similar approach with respeet“t(') canlp-aign-finance matters -- CFA did not take
this strict approach to the det"inition df express advocecy and the regulation of
independent expenditures. Rather, CFA adopted .an approach consistent with its own
stance on campaign finance reform,-_"l_e.nd took the path of full disclosure with respect
to both of the Kentucky ads. CFA ﬁled an independent expenditure report with the
Commission when payments for the flI'St ad "Dog, began The NRSC recognizes
this point, and acknowledges that CFA 1tse1f opted to treat the cost of the Kentucky
ads as an independent expenditure by reportlng them as such. (Complaint at 2 ("By
reporting the disbursements that finaneed such advertisements as ‘independent
expenditures,” Campaign for Amer'ical. itself classified the disbursements as
‘independent expenditures’ Within tﬁe'ﬁ;neaning of the Federal Election Campaign Act

(‘FECA*)")).¥

¥ The fact that CFA submitted 4 report to the FEC that related to the entire
Kentucky ad project, including the first ad, "Dog," reflects the care and
commitment with which CFA addressed this issue. The first ad mentions the
Kentucky Senate candidates, but it does not mention the 1998 election directly
or indirectly, and it does not urge Kentucky voters to take any action with
regard to the candidates. Even the second ad, "Again," falls short of the legal
(continued...)
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Faced with what can only be characterized as CFA’s conscientious

compliance with the Commission’s rules, yet fully determined to find some reason to

embarrass CFA by accusing it of can{paign finance law violations, the NRSC has had

to fabricate, with no basis in law or fact, a series of phantom violations of the

campaign finance laws. The NRSC’s effort to.punish CFA despite CFA’s clear

compliance with applicable law and regulations is unconscionable. For the reasons

discussed in detail below, that effort should also be rejected based on a sound reading

of FECA and Commission regulations.”

(...continued) -

standard by which express advocacy is cutrently judged, and under the current
state of the law, many organizations might elect not to treat the second ad as
requiring disclosure. CFA nonetheless disclosed all relevant information
regarding both ads. - '

CFA does not attribute these motives to the NRSC lightly. The fact is, the
NRSC distributed a draft of its complaint to various publications, including
The Wall Street Journal, prior to filing with the Commission, in an apparent
effort to embarrass CFA. The Journal did not mention the draft. The draft
complaint was noted in one Capitol Hill publication, along with a comment to
the effect that the allegations ‘against CFA were patently absurd.
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B. Campaign For Ameri_t:a Is Not A Political Committee

The NRSC'’s ﬁrst,vser-ieisz_:of aceusations against CFA rests on the
. proposition that CFA should be treated as a pollitical committee by virtue of its
sponsorship of the Kentucky ad. From th1s premlse the NRSC concludes that CFA
should be subject to the reportmg requlrements and contribution limits imposed on

such organizations. (Complaint at 3-4). The NRSC’s position that CFA should be

treated as a political committee, however is based on a gross distortion of a Supreme
= Court decision, and would undermme the regulatory scheme that the Commission

adopted in response to that dec1S1on The charge that CFA is a political committee,

e

.=
v i
n . w i

i and therefore subject to the statute and r_egulatlons applicable only to political

committees, has no merit.

The Act and Connnission lreguletions generally prohibit a corporation
from making independent expenditures -- that is, as discussed above, from funding
express advocacy. (See 2 U.S.C. § 441b) ThlS general prohibition has been upheld
by the courts. See FEC V. Natlonal nght 10 Work Committee, 459 U.S. 197 (1982).
In MCFL, however, the Supreme Court held ‘unconstitutional the application of this
prohibition to independent expenditures by nonprofit advocacy groups that meet

certain criteria,2 even if such groups. would otherwise be covered by the prohibition.

2y The MCEL criteria include: .: (1‘) the corporation’s express purpose should be
should have no shareholders or- others with a claim to its assets; and (3) the
corporation was not established ‘by a corporation or labor union, and it should
have a policy of not acceptmg donatrons from those entities. See 479 U.S. at
261-62.
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~ Then, in dicta, the Court offered ar_i':.:e,_):(ception to this exception: if the advocacy
group’s independent expenditures “becorrre SO ektensive that the organization’s major
purpose may be regarded as campai'gn:activity,’l’. then the group may be subject to
FEC regulation as a political committee. 459 U.S. at 262.

The FEC has adopted regulations, 11 C.F.R. § 114.10, that codify
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MCEFL. These regulations establish a fixed and objective test by which certain

Anst’ M sl

: advocacy groups will be treated as quallﬁed nonproflt corporations," and thereby
f enjoy the constitutional safeguard estabhshed by MCFL Thus, 11 C.F.R.
z § 114.10(d) provides that a qualrfred nonproflt corporatron may make independent

expenditures . . . without vrolatrng the proh1b1tron on corporate expenditures.
The NRSC asserts thatl .CFA is not a ‘.‘qualified nonprofit corporation”
under § 114.10 because “campaign actiyity was a major purpose of Campaign for
America in 1998.” (Complaint at 2 3) Accordmg to the NRSC, under this test,
presumably drawn from the MCFL drcta CFA should be treated as a political
committee. Notably, the sole fact on. wh1ch the NRSC bases this conclusion is that
CFA “spent nearly a half million dollars on [the Kentucky] television advertisements”
described above. The NRSC then accuses CFA of violating FECA and Commission
reporting requirements and other regulations applicable only to political committees.
For several reasons described below, however, the NRSC’s charge that
CFA is a political committee does -notil%stand even to a cursory analysis, much less a

reasoned application of the law. We w111 treat flrst the NRSC’s incorrect statement of

the law, and then address the NRSC S factual errors.
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1. The NRSC Acciisation that CFA is a Political Committee is
Based on an Improy gf Le; 'all Standard

Insofar as CFA is aware, neither the FEC nor the courts have ever
applied the MCFL "major purpose” test to an édvocacy group like CFA and
determined that the group is subject to the regulations that govern political

committees. In fact, both the Supreme Court’s decision in MCFL, and the FEC’s

implementing regulations reveal an ifitention to define "political committee” in this

L
e

respect very nafrowly, and to impo'se"'.a,v ‘s_trict_st_apdard on the Commission’s regulation
of advocacy groups. |

Nonetheless, the NRSIC.cc;nte':nds that CFA should be treated as a
political committee because "campaigﬁ gctivity was a major purpose of Campaign for
America in 1998."Y That statement_is eithel;_ a deliberate or recklessly negligent
misrepresentation of the Supreme Court’s decision in MCFL. The Court did not state
that an advocacy group may be treatedas -a_ political committee when "campaign
activity is a major purpose” of the ()i;.g:;:t_.li'zat_ibf;li,iilésli'thé NRSC represents in its
Complaint. (Complaint at 2-3). R'at'ﬁ!'er','- the Cdurt has held that a "political
committee" is an organization that is eithe.r.'"under the control of a candidate or the
major purpose of which is the norﬂina_tion or ‘election of a éandidate. " MCFL, 479
U.S. at 252 n.6 (emphasis added) (qu_dting Buckley v. Valeo, 424 U.S. at 79). Based

on this definition, the MCFL dicta was o [S]hould [the advocacy group’s]

independent spending become so extensive that-the organization’s major purpose may

w Complaint at 2-3 (emphasis added).
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be regarded as campaign activity, the .corporation would be classified as a political
committee." Id. at 262 (emphasis ac{ded). Thus, even assuming, arguendo, that the
Supreme Court’s dicta establishes a viable test for determining whether an advocacy
group. may be treated as a political committee, the question is not, as the NRSC

would have it, whether the independe,‘_nt expenditure became major part of the
organization’s program -- that is, one of many purposes or objectives; the accurate
question is whether campaign activity_ hecame the organization’s primary purpose
overall. o

Other language in M, confirms this point. In a passage in MCFL
that the NRSC ignores (although it followed immediately after the "major purpose”
language on which the NRSC apparently rehes) the Court 1dent1ﬁed political
committees as "those groups whose prlrnagg ob]ectrve is to influence political
campaigns," and cautioned that "there 1s no. need for the sake of disclosure to treat
MCFL any differently than other organlzatlons that only occasronally engage in
independent spending on behalf of candldate " 479 U.S. at 262 (emphasis added);
see also, id. at 252 n.6 (MCFL'’s independent expenditures were entitled to
constitutional protection because ' [1]ts central organizational purpose is issue
advocacy, although it occasronally engages in activities on behalf of political
candidates" [emphasis added]). The Court in MCFL also cited that portion of the
Buckley decision in which it had noted that the term political committee" should be
construed narrowly, and in which it c1ted w1th apparent approval the decisions of two

lower courts holding that non-partisan organizations may not be treated as political
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committees at all. See MCFL, 242 U.-S. at 2-62lciting Buckley, 424 U.S. at 79.
These passages confirm that, whatever legal effect the "major purpose" test might
have, it docs not apply to organiiatioﬁS that make only occasional forays into federal
elections, and whose primary activi.t:&:"riemains issue advocacy.'?

Notwitltstanding M, the Cctntnission has not adopted the "major
purpose” test per se in its regulatiort_s_.-__.. In fact, when the Commission adopted its
rules on qualified nonprofit corpot'ations, it specifically announced that it would not
attempt to codify the "major purpcse" test. See FEC, "Explanation and Justification
of Part 114," in 1 FEDERAL ELECTION. CAMPAIGN FINANCING GUIDE (CCH) { 930 at
3165 (1998) (hereafter, “FEC Explanatlon”) On the contrary, as noted above, the
FEC has declared in its regulatlons that an issue- advocacy organization such as CFA
may make independent expendltures, _sotllong. as it meets the criteria for treatment as a
qualified nonprofit corporation or “.aNC.“ tl C.F.R. § 114.10(d). The only
criterion for maintaining QNC status .tl.tat imposes any restriction on the right to make
independent expenditures is the requlrement that the QNC have the status “described
in 26 U.S.C. § 501(c)4).” I1d., § 114 10(c)(5) As the Commission recognized

when it adopted this portion of the rule § 501(c)(4) and implementing IRS regulations

el Even assuming, arguendo, that the applicable standard were the MCFL
standard as interpreted by the NRSC, for the reasons explained above,
campaign activity could not even be considered a major purpose of CFA.
When considering the broad and varied scope of CFA’s activities over any
reasonable period of time -- since its founding in 1995, during the relevant
two-year period from 1997 to 1998, or in 1998 -- in relation to the
expenditures it made with respect to one ad in 1998, campaign activity was
never a major purpose of CFA. See supra pg. 11.

Doc#: DC1: 97784.5 o 21



Mens

T Y W THER , R

ey

“allow social welfare organizations to engage in a limited amount of political
activity.” FEC Explanation, m,‘_'étj_3162; see IRS Rev. Rul. 81-95, 1981-1 C.B.
332 (a § 501(c)(4) corporation “maj; E%{rticipat'jc in lawful political campaign activities
involving the nomination or electioq bf .public'éfficials without adversely affecting its
exempt status”). The only limitation on campaign activities by § 501(c)(4)
organizations is that the organization inﬁst be "‘primarily’ engaged in promoting the
common good and general welfare of :the people or the community." FEC
Explanation, supra, at 3162, citing 26 .C'F'R',.§ 1.501(c)(4)-1(a)(2)(i).

The § 501(c)(4) requii‘ément in the Commission regulation thus meshes
well with the Supreme Court’s deciéion in_Mc;EL. Undér the Commission’s rules, to
maintain QNC status, an organjzatidn “fr'lust.be Ip,lrim-arily engaged in its public
objective, but may engage in a limi‘te;ci :;mountl 6f political activity; under MCFL, an
advocacy organization is entitled to engage (at least) in occasional political activity,
up to the point where its primary activity (br "majqr purpose"”) is to influence political
campaigns. _ .-" -

In sum, the FEC regulatlons and MCFL establish a demanding test that
must be satisfied before the Commiss:io.r_l-cal_l treat an advocacy group as a political
committee, allowing § 501(c)(4j orgi.;:lini-zations énd other advocacy groups to engage in
occasional campaign-related activity. The ciuestion before the Commission, therefore,
is whether the NRSC Complaint discidses circumstances that might lead the

Commission to conclude that CFA has crossed the threshold from an advocacy group

Doc#: DC1: 97784.5 22



.l':;.ilux.":-:l‘:,_:l' .un."

;)

ctzmata
-]
.

B 1) e

e 7]

a A

s

et A TP

calanai et u

A w LA

to an organization that is, essentially, a front for political and, more specifically,

electoral activity. As we explain below, the answer to that question is no.

2. There Is No Factual Ba81s for Treating CFA as a Political

Committee

CFA undeniably meets the requirements for treatment as a QNC under
FEC regulations. CFA is a § 501(c)(4) corporation. Its primary activity is issue
advocacy with respect to a matter -- “,c,lémpaign finance reform -- that CFA believes is
important to our nation’s future: CFA is entitled to engage in political campaign
activity, such as the 1998 Kenmcky.';ldé, with_oqt 'drawing into question its § 501(c)(4) '
status or, by implication, its status as a QNC 'I;S_Q IRS Rev. Rul. 81-95, supra. |

The Commission must éﬂply its rules as drafted. See Brock v.
Cathedral Bluffs Shale QOil Co., 796 F.2d 533-, 536 (D.C. Cir. 1986) ("It is axiomatic
that an agency must adhere to its ov\}njregﬁlat.ions. .. ."); see also Exportal Ltda. v.
United States, 902 F.2d 45, 49-51 (DC Cir. 1990) (the "plain meaning of [an
agency’s] regulations is disposit.ivé " 1f 'an éntity is entitled to an exemption under
agency regulation, that exemption must be granted ‘in accordance with the regulation’s
terms). As a QNC under the Comm1sswn’s fegﬁiétions, CFA was entitled to make
independent expenditures. (See 11 CFR § 1 14.10(d).) Under the Commission’s
regulations, therefore, it has no basis for treating CFA as é political committee.

Even under the Supreme Court’s pﬁrported "major purpose" test, the
result is the same. CFA’.s “major éﬁr”pose” is not, and has never been, campaign
activity. Indeed, given the facts tha-t--t.h(; NRSC had in hand, its charge that CFA is a

“political committee” is irresponsible-and malicious. The record is clear that issue
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advocacy has always been CFA’s "central or'tganizational purpose,” and its
"occasional[] . . . independent spending-+ cn»ibe.llra-lf -of candidates" is not disqualifying.
MCFL, 479 U.S. at 252 n.6 and 262.

The NRSC'’s assertion that CFA is a political committee rests on the
single allegation that CFA made one $466,029 independent expenditure for the
Kentucky ads. That fact is nelther correct nor, in itself, sufficient to support the
NRSC'’s charge. A clear picture of CFA’s 1998 Kentucky ads, particularly in the
context of CFA’s other activities, makes thlS pomt clear.

Since CFA’s mceptlon in 1995 and particularly since 1997, CFA has
engaged in an extensive program on a number of fronts to promote the organization’s
campaign finance reform agenda. Durlng its 11fet1me CFA has received over $5
million in contributions. CFA recelved about $1 5 million in contributions in 1997,
and about $3 million in 1998, the year in wh1ch the ad challenged by NRSC was
aired. Moreover, as CFA’s publlcly avallable tax returns show, in 1997 and 1998
alone, CFA spent over $4.2 m11110n on, program—related activity. During this same
period, CFA spent about $600 ()00 in adm1n1strat1ve expenses.

The NRSC Complalnt focuses on one advertlsement "Again." The
media cost of that ad was only $190 045.60, and the total media cost of both
Kentucky ads -- "Again" and "Dog =~ was only $314,885.10. The NRSC’s charge

that CFA is a political comm1ttee because it spent $446 029 on "express advocacy" is
thus inaccurate. Moreover, the cost of thlS advertlsement was only about 6.2% of

CFA’s total expenditures durmg 1998 and under 8% of CFA’s program expenditures
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that year. On purely financial terrn_sj;_:.t};erefcre,._.the ad expenditure cannot be viewed
as so extensive as to render campaign activity as CFA’s "major purpose."

On a qualitative basis, the record is equally clear. The Kentucky ad,
indeed the entire Kentucky ad project, is dwarfed by CFA’s 1997-98 $1.1 million
issue advocacy radio commercials tljl.at‘:'covered five states. CFA also paid for
approximately 80% of another set of nadio chrnmercials in Colorado, Indiana,

Nebraska and Kansas. In 1998, too',_".'CF:f‘A..r'an':,iSsue advocacy ads in the Washington

Post, New York Times, and two Capitol Hill publications, Roll Call and The Hill,
The Post and Times ads alone cost tyyo-thirds as much as the Kentucky ad. CFA also
worked with legislators to craft strategy and urge passage of campaign finance
reform, and launched a grass-rootc netition effort and a. lobbying phone bank. And
none of this includes other educatidgaij and advocacy activities in which CFA was
regularly involved, for which there“ils:: no _repdnting tequirement, and for which no
specific accounting was made. B

Finally, given the Sunter.nelCcurt’-s'constitutional blessing on advocacy
groups’ "occasional"” endorsement of :politi_ca-l candidates, MCFL, 479 U.S. at 262, it
is important to note that the Kentucky ads are the only ads that CFA has ever
sponsored that mention by name any candldate for federal office in that capacity.
This solitary instance falls w1th1n the exceptlon recogmzed in MCFL for "occasional”
campaign activity by issue advocacy gro,ups-,-. 'and falls far short of meeting the "major

purpose” test described in the Court’s. dicta.
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This conclusion is fufther 'sﬁbported by the few judicial decisions to

apply the MCFL decision and the Commission’s regulations. The Second Circuit held

in FEC v. Survival Education Fund, -'I_r_1c., 65 F.3d 285 (2d Cir. 1994), for example,
that a major grass-roots mailing by "-hl_i'hdvoc%lcy organization qualified for the
constitutional protectibn of MCFL. During the 1984 presidential electién, the Fund
sent a solicitation mailing to 31’000. rec1p1ents The solicitation referred to
"November’s crucial election day" ax}d asked fof contributions so that the Fund could
"let[ ] [the voting public] know why Ronald Reagan and his anti-people policies must
be stopped.” The court of appeals held tﬁat the mailing was immune from FEC
regulation under MCFL.. Id. at 292-93 For purposes of applying MCFL and the
Commission regulations, CFA’s Kentucky ad was identical to the Fund’s mailing in
all material respects. . |

In sum, given _the compieté picturc of CFA’s program, which is (for
. the most part) readily available from fhe public documents on which the NRSC rests
its Complaint, there is absolutely no basis for the conclusion that campaign activity or
express advocacy is CFA’s "major _i)_u_‘rpose,-" or that CFA may therefore be treated as
a political committee. Of all the ni'llr'-"r'.n_érous. advertisements and other advocacy
programs that CFA has sponsored sipée its‘inception, the NRSC Complaint cites only
one advertisement. The expenditure for tha.t acill'vertisement was a small fraction of
CFA'’s program expenditures -- Whefi;lc;; those l;fogtam expenditures are viewed from

the perspective of 1998 alone, or over the entire course of CFA’s existence. On these
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facts, there is no ground for concluding that campaign activity or express advocacy
are, or ever were, CFA’s “major purpose.”

C. CFA Did Not Violate The Commission’s Reporting Requirements

The NRSC alleges that. CFA v1olated the provision of the Act, 2
U.S.C. § 434(c)(2), which requlres that orgamzatlons other than political committees
report to the Commission within 24 hours independent expenditures in exceéss of
$1,000 that were made “after the 20th day” before an election.’? As noted above,
CFA did submit a report to the Corrlmlsswn pursuant to the applicable rules regarding
the CFA-sponsored advertising in October 1998, and the NRSC’s accusations on this
point are meritless.

The NRSC acknowlec:i':ge.swthat 1f 'the exbenditure for the Kentucky ads
occurred on October 14, 1998, as CFA mamtalns then it occurred outside the 20-day
window for 24-hour reports. (Complalnt at 4 (October 14 was "one day before the
24-hour obligation began")). The NRSC alleges, however that the expendlture for
the Kentucky ads could not have occurred unt11 October 16, 1998, because that is the

date on which CFA recelved a contrlbutlon in the amount of the expendlture from

W The Act provides, in relevant part: "Any independent expenditure . . .
aggregating $1,000 or more made after the 20th, but more than 24 hours,
before any election shall be reported within 24 hours after such independent
expenditure is made." 2 U.S.C. § 434(c)(2).

FEC regulations regarding the 24-hour reporting requirement for non-political
committee independent expenditures generally follow the statute: "Independent
expenditures aggregating $1,000 or more made by any person after the
twentieth day, but more than 24 hours before 12:01 a.m. of the day of an
election shall be reported w1th1n 24 hours after such independent expenditure is
made." 11 C.F.R. § 109.2.
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Mr. Kohlberg. By thé NRSC’s rec:lé'ohing, this expenditure thus fell within the 20-day
window in which reports of indepéﬁﬁéﬁt expenditures are required within 24 hours.
In fact, however, the expenditure di_d__.occur on October 14, a 24-hour report was not
required, and CFA’s October 22 rep_@)‘_rﬁ_l was tiri;ély. _

In early October 1998,'" CFA .finalized arrangements for the Kentucky
ad project. On October 13, 1998, CFA received an invoice for the cost of the

advertisements. The invoice was apprgﬁved for payment by CFA’s then-President on

October 14, 1998. Payments for the ads actually began on October 14. CFA
contracted with The Communicatioln:.sj-(;ompa;ly, a media consultant, to identify
available television advertisement tin;_e-‘slbts ;tl-k;ﬁtﬁcky television stations, and
purchase those slots for CFA’s éds. The Comrﬁunications Company’s acquisition of,
and payment for, those slots on CFA’s behalf b;gan on October 14. Logically, other
things being equal, these payments. on_éFA’s behalf and pursuant to CFA’s obligation
to cover the payments constitute an ;ély'gi)t_:nditure for reporting purposes. CFA also
prepared instructions for a wire transfer of the funds on October 14.

CFA thus agreed to the ads, was contractually bound to proceed with
the campaign and to make payment _f;;_r -.tt.le 'adls, and evidenced its intention to pay for
the ads, on or before October 14, 1998: Altt-lough'a wire transfer of funds to cover

CFA’s obligation was delayed for two days by an administrative problem concerning

a new CFA bank account, the expenditure for the ads occurred on October 14, 1998,
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when CFA became bound to cover the expernses of broadcasting the ads.l¥ As the
election was scheduled for November 3'_;‘:1998, October 14 is outside the 20-day
window for 24-hour reports, as the NRSC itself concedes.

In these circumstances, failure to recognize October 14 as the date of
the expenditure could result in long delays between the date on which an entity incurs
an obligation with respect to a campéignjrelated activity, and the date on which that
obligation is satisfied and an expentii:tl‘iire is reported to the Commission. If the rule
were that a reporting obligation accrued when an entity sent funds to cover
disbursements already made on its t)ehalf the erltlty could pay for an advertisement
on credit, and avoid having to report' the mdependent expendlture until long after the
election. In other words, the NRSC’s allegatlon that CFA’s reporting obligation did
not accrue on October 14, when CFA--mcurred the obligation to make the
expenditure, and when payments on CFA’s behalf began would lead to the very
result the NRSC improperly complams of in this case -- a delay in reporting
expenditures. o |

The NRSC argues in ‘it:s-LCom.plai'nt talbeit without any reference to
legal authority) that the date of an irldependent e)tpenditure should be linked to the
date on which an ad was televised, and not the date on which the money was

disbursed. The Commission’s rules'do not treat expenditures as equivalent to the

L This approach is consistent with Commission practice in other contexts. For
example, with respect to expenditure reports by political committees,
Commission regulations provrde "A debt or obligation, ... the amount of
which is over $500, shall be’ reported as of the date on whrch the obligation is
incurred." 11 C.F.R. § 104.11(b) (emphasis added).
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communications they pay for, howe'v"e-r.__-,;andls'ﬁql_l an approach would be impractical.
In the days before an election, advert‘_i's?-ing. tlme .slots are often at a premium, and
availability shifts with each passing day CFA a;nd éimilar organizations are not
necessarily aware of when their ads are broadcast until a final reconciliation -- such as

the documents attached as Exhibits B énd C to the Capone Declaration -- becomes

1" Ak
i,

11 s
i

samifl

available. They are, however, aware of when their obligations arise.

-z
)

Finally, even if the Commission were to adopt the NRSC’s approach, it

‘é.—

W el
ol iz D

still leads to the conclusion that CFA’_-S October -.22, 1998 report was timely. The
Communications Company’s records show _thaf it did not begin to pay for the ad cited

in the NRSC’s Complaint ("Again") until October 23, 1998, the day after CFA’s

report was filed. That ad was broadcast from October 27 to November 2, 1998, also
after CFA filed its report. Far from concealing information, as the NRSC alleges, by
filing its report before the ad was either paid for or televised, CFA actually made its

disclosure in advance.

Even assuming, arguendo, that CFA were required to file a 24-hour report by
virture of an October 16 expenditure, the NRSC’s attempt to convey the
impression that CFA was a week late in filing its report is still meritless.
October 16, 1998 was a Friday. Accordingly, the deadline for a timely filing
-- by Commission Rules, using U.S. registered or certified mail -- did not
occur until the following business day, Monday, October 19. 11 C.F.R.

§ 100.19(b). Thus filed, theé‘report would not have been placed on the public
record until sometime later that week. The report that CFA filed was dated
October 21, 1998, and the Commission acknowledged receipt the next day.
(See Berman Declaration § 14; Berman' Affidavit, Exhibit A). The report was
therefore submitted at about the 'same time as -- if not earlier than -- it would
have been received by the Commission had it been filed by registered mail on
October 19, 1998. B

15/
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D. CFA Did Not Violate The Act Or The Commission’s Sponsorship
Disclosure Rules

The NRSC Complamt states that CFA "appears to have violated" the
Act and the Commission’s rules regardmg the disclosure of advertising sponsorship.
(Complaint at 4, emphasis added). As the NRSC’s timidity in leveling this charge
suggests, that accusation is groundless

The FECA requires, m perttnent part “Whenever any person makes an
expenditure for the purpose of financmg communlcatlons expressly advocating the
election or defeat of a clearly identified candidate . . . such communication . . .
(3) . . . shall clearly state the name of the_;terson who paid for the communication
and state that the communication is‘net authorized by any candidate or candidate’s
committee.” 2 U.S.C. § 441d(a)(3$.l.'~‘.,:.:The Commission’s implementing regulation,
11 C.F.R. § 110.11(a)(1), is to the same effect

CFA did provide the requ1s1te dlsclosure in the Kentucky ads. The
closing frame of the advertlsement states in bold prmt that fills the television screen:

PAID FOR BY CAMPAIGN FOR AMERICA
NOT AUTHORIZED BY ANY POLITICAL
CANDIDATE OR COMMITTEE

This statement is accurate, and is all, that the statute and Commission regulation
require. Lo

Nonetheless, the NRSCassertsthatCFA “appear([s] to have violated 2
U.S.C. § 441d(a)(3)” on the premiselt;hat CFA should be required to disclose, in

addition to its sponsorship of the ad, the identity of CFA’s own principal contributor,
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Jerome Kohlberg. The NRSC cites no authority for this requirement in FEC
regulations or decisions. The only -al-ulthority NRSC offers is a Federal
Communication’s Commission (“F(f_IC"l'_)_. decision construing Section 317 of the
Communications Act (47 U.S.C. § 31.7), which requires the identification of

sponsorship of all broadcast advertising; commercial as well as political.

within

stlur Wi

i The fact that the statt'lzt.(;rfyl basis f(;f the NRSC’s accusation is within the
;Z FCC’s jurisdiction, and not the FEC’s, is adequate ground in itself for rejecting this
jj; charge. FCC practice has no applicat:idn t.o FEC regulations, of course, and the

:—: FEC’s adoption of additional diSClOS_;:I;,';z feduirements based on FCC practice would be
% inconsistent with the specific disc.los.lﬂl;é_:-'rzegime established by the FECA. Such

,,;;, requirements, therefore, would be u;llawlful.- C.%.alliélno. v. U.S. Postal Service, 836

F.2d 1362 (D.C. Cir. 1988). In Galhano, _the:.court considered whether the Postal
Service could treat a political solicita{io-n -as.; fraﬁdﬁlént under Postal Service
regulations, even though the solicitation met the FECA disclosure requirements. The
court said no: o

A fine balance of interests was deliberately struck by Congress
in the name and disclaimer requirements of FECA. Those
provisions, we think it fair to-infer, represent more than a
minimal requirement that:the Postal Service is free to
supplement. Rather, we believe they were meant to provide a

- safe haven to candidatées.and political -organizations with respect
to those organizations’ names and sponsorship. If FECA
requirements are met, then as we comprehend.that legislation,
no further constraints on names and disclaimers may be imposed
by other governmental -authorities.

836 F.2d at 1370. As CFA met the FECA requirements, it is entitled to the statute’s

"safe haven."
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An additional reason for rejecting the NRSC’s charge is that the FCC
regulatory scheme differs substantially. from the .FE_C’s. The Communications Act
requires broadcasters to take reasonét_h‘lej étep’é to ensure that the true sponsor of an
advertisement (political or otherwise)"_'i's:iidentified in the ad. The FCC decisions in
this field, therefore, arise in a statutory and regulatory context that differs from those
over which the FEC presides; most significantly, the FEC regulations require

disclosure of the sponsor and the fact that the sponsor lacks affiliation with a

candidate or committee, and they require a separate report to the Commission

o

‘" regarding the source of the funds to fnake the indep'endent expenditure.
-;’; Finally, even if the Comm1ssmn were inclined to consider FCC
;: practice, the NRSC Complaint mlsrepresents both the nature and purpose of the FCC

rule. The FCC decisions construing the disclosure requirement in the
Communications Act and implementihg FCC regulation, including the Trumper
decision cited in the NRSC Complamt etand for the proposition that a principal who
provided funding for an ad must be‘-:el.i.;elo-sedenly if the principal also exercised
editorial control over the ad. The FCChas 1n :fact, decided in other cases that the
source of advertising funds need notbe "(-lisclos;ed where the source did not also

exercise editorial control. See Loveday v. Federal Communication Commission, 707

F.2d 1443 (D.C. Cir. 1983), aff’g 87‘ F.C.C'. 2d 492 (1981). Accordingly, the single
fact of financial sponsorship is not dlsposmve Because the NRSC’s charge that

Mr. Kohlberg’s identity should have been dlsclosed in the ad is based solely on the
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proposition that Mr. Kohlberg providéd the fundmg for the ad -- and not that he
controlled the editorial content -—_thé- NRSCs cﬁarge must be rejected. ¢/

Finally, as the FCC noted in Loveday, the uitimate point of these
disclosure regulations is to foreclose any misrepresentations regarding the sponsorship
of an advertisement. 87 F.C.C. 2d at 497. There was no misrepresentation here.
CFA has fully disclosed its affiliati(_ji_.nsj_-_z__.md contributors, and those facts were
highlighted in its report to the Comm1ss1on and placed on the public record pursuant
to the Act and FEC regulations. The 1nformat10n was then highlighted in the Wall

Street Journal editorial (discussed above) that was published while the ads in question

were being aired. In sum, there was no shortage of disclosure -- and certainly no

misrepresentation -- regarding CFA'’s activities or its affiliations. There is no need to

look to another agency’s regulations'..-td make CFA’s disclosure effective.

1 In fact Mr. Kohlberg did not exercise editorial control over the Kentucky ads.
Mr. Berman did. See Bermarn Declaration § 6.

Ironically, the complainant in - Loveday based its allegation that the true

sponsor of the ads in question had not been revealed on information contained
in a campaign finance disclosure statement. 707 F.2d at 1445.
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IV. CONCLUSION

CFA, of course, agrees that any citizen or organization has the right to
file a complaint with the FEC. As démonstrated above, however, the NRSC
Complaint in this instance rests on a'}.p'-ol.itical, and not a legal, foundation.
Accordingly, the Commission shoul.d-tﬂa:ke no act_ion on the Complaint filed by the
National Republican Senatorial Com'r‘:iglzifféé. '-

Respectfully submitted,

Dated: December 8, 1999 By: W@JA’\

Leslie Gordon Fagen

Robert P. Parker

Gaela Gehring Flores

PAUL, WEISS, RIFKIND,

WHARTON & GARRISON
- 1615 L Street, N.W.

- Washington, D.C. 20036

(202) 223-7300

Attorneys for Respondents
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FEDERAL ELECTION COMMISSION
Washington, D.C.

[ x4

)
In the Matter of: )
)

Complaint of the National Republican ) No. MUR 4940
‘Senatorial Committee )
)
)

DECLARATION OF EILEEN M. CAPONE

I, Eileen M. Capone, declare and state as follows:

1. I am Treasurer of Campaign for America ("CFA"). I have
personal knowledge of the matters set forth in this declaration.

2. Attached hereto as Exhibit A is a true and correct copy of
CFA’s Form 990 tax return for 1998. In 1998, CFA’s total revenue was $3,043,106.
CFA spent $2,677,215 that year on program-related activities, and $357,882 on |
management and administration.

3. In 1997 and 1998, CFA contracted with The Communications
Company to produce various advertisements to promote CFA’s campaign finance
reform agenda. These ads included two television commercials regarding the 1998
U.S. Senate race in Kentucky between Jim Bunning and Scotty Baesler. These ads
were entitled "Dog" and "Again.” In response to the complaint filed by the National
Republican Senatorial Committee ("NRSC") with the Federal Election Commission, I

asked The Communications Company to compile data regarding the cost of the two

Doc#: DC1: 98337.1



Kentucky ads ("Dég" and "Again") and the dates when each of the ads was broadcast
on Kentucky television stations.

4, Attached hereto as Exhibit B is a chart prepared by The
Communications Company showing the amounts that it paid on CFA’s behalf in

connection with each broadcast of the two Kentucky ads. Based on my review of this

= chart (Exhibit B) and my conversations with the personnel at The Communications
E Company who were responsible for CFA’s account, my understanding is that the

e

3] media cost (that is, the cost of broadcasting) both Kentucky ads ("Dog" and "Again")
i

=

o . At
H

was $314,885.10. Of this total, the media cost for the second ad, "Again," was

‘-

$190,045.60. The total cost of producing the two ads was approximately $30,000.

&
el
in

§

5. Exhibit B also shows the dates on which The Communications

4
P | PR 1)

o
A il

Company, acting on CFA’s behalf, issued checks to pay for the broadcast of CFA’s
two Kentucky ads. Exhibit B shows that The Communications Company first issued
checks to pay for the broadcast of the ad called "Dog" on October 14, 1998. The
first checks to pay for the broadcast of .the second ad, "Again," were issued on
October 23, 1998.

6. Attached hereto as Exhibit C is an air time analysis of CFA’s
Kentucky ads, which was prepared on CFA’s behalf based on the invoices for the
actual broadcasts of the two Kentucky ads. The analysis shows that the advertisement
called "Dog" was broadcast during the period October 16, 1998 to October 27, 1998.
The second ad, "Again," was first broadcast on October 27, 1998, and was broadcast

during the period October 27 to November 2, 1998.
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7. Until recently, CFA had a positive account balance with The
Communications Company, reflecting the difference between the $466,029 that CFA
paid for the two Kentucky ads and the tota_l cost of nroducing and broadcasting those
ads. The Comxnunimtions Company has reimbursed CFA for that difference.

8.  OnOctober 14, 1998, CFA'’s then president, Douglas Berman,
asked me to arrange for a wire transfer of $466,029 from CFA to The
Communications Company to pay for the two Kentucky ads. I prepared instructions
to CFA’s bank to make the transfer that day. At that time, however, CFA was in the
process of establishing a separate bank account to handle certain transactions_,
mcludmg the transactxon with The Communications Company ooncemmg the
Kentucky ads. As a consequence, CFA did not have the information pecessary to
consummatg the wire transfer (e.g., the number of lts new account), and the funds to
make the payment were not available in CFA's new account, wntil Ociober 16, 1998,
The funds were deposited into the new account (and aré reflected in CFA’s records as
a qonﬁ'ibutiOn from Jerome Kohlberg) on Octnbcr 16, 1998, and the wire transfer was
consummated on that date.

I hereby declare under penalty of perjury that the foregoing is true and
correct to the best of my knowledge, information and belief.
" Executed at Mt. Kisco, New York :ms']_ day of December, 1995,

Eileen M. Caponc

Doof: DC1: 98357.1 b -3

TEESRNSY.
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Return of Organization Exempt From Income Tax e e seea.
Under section 501(c) of the internal Revenue Code (except black lung benefit '1]@98
his

990

Department of the Treasury trust or_private foundation) or section 4947(a)(1) nonexempt charltagle trust TR Form
Intemal Revenue Service jzati of this return to satisfy state reporting requirements. pli.:'apea::nllc
A For the 1998 calendar year, OR tax vear period beqinnin , 1998, and ending . , 19
B Checkit: | Please |C Name of organization : D Employer identification number
Change off use IRS ’
address { fabel or '
maat - | 2> | THE CAMPAIGN FOR AMERICA PROJECT 52-1921317
ﬁr:::n type. | Number and street (or P.O. box if mail is not delivered to street address) "Room/suite E Telephone number
N see |C/0 KISCO MANAGEMENT CORP.
[Jise]seecitc| 111 _RADIO CIRCLE - (202)628-0610
(;Ieszu'i:d :i:nl:- City or town, state or country, and ZIP + 4 F coeck P u if exemption application
state ) ~NY JM Is pending

G Ty;;p:'f‘?r)ganmtion —> l § ! Exempt under section 501(c) ( 04 ) < (insert number) OR B |__ | section 4947(a)(1) nonexempt charitable trust
Note: Section 501(c){3) exempt organizations and 4947(a){1) nonexempt charitable trusts MUST aftach a completed Schedule A (Form 990).
I if either box in H is checked "Yes," enter four-digit
) group exemption number (GEN)
(b) If "Yes," enter the number of affiliates for which this return is filed: - J  Accounting method: Cash . U Accrual
(€) is this a separate return filed by an organization covered by a group ruliné? . o s m Yes | X | No Other (specify) »
K Check here » Uif the organization's gross receipts are normally not more than $25,000. The organization need not file a return with the IRS;
but if it received a Form 990 Package in the mail, it should file a return without financial data. Some states require a complete return.
Note: Form 990-EZ may be used by organizations with gross reéeipfs less than $100,000 and total assetfs less than $250,000 at end of year.
Revenue, Expenses, and Changes in Net Assets or Fund Balances (See Specific Instructions c~ rzge 13.)

1 Contributions, gifts, grants, and similar amounts received: STMT 1
a Direct public support , _ . . . . e e e, 1ia : 3,041,254
b Indirect public support , _ . . ... ..... S 1 - : :
€ Government contributions (rants) . . . . . v v o v e 0 o e 0 .o 1c HE
e d. Total (add lines 1a through 1c) (attach schedule of contributors) . o 1
: (cash $ 3,041,254. noncash$ ' ) IR | I | 3,041,254,
2 Program service revenue including government fees and contracts (from Part V1l line93) , , . ... ..|2
3 Membershipduesandassessments |, . ., ... .....ccc0eececcccneasccaa.|3
4 Interest on savings-and temporary cash investments . . SEE. STATEMENT. 2. .......l4 1,852,
5 Dividends and interest from securites , ., ., .. . N I |
'6a Grossrents , .. ....... R [ ;!
b Lessirentalexpenses . . ., . . ......0ueeoenunon .. . b E P
¢ Net rental income or (loss) (subtract line 6b fromline6a) . §¥. ... K. . L PR [ -1 -
S | 7 other investment income (describe P D RN |
§ 8 a Gross amount from sale of assets other {A) Securities (8) Other
o thaninventory . , . .. .... e 8a
b Less: cost or other basis and sales expenses 8b - .
€ Gain or (loss) (attach schedule) , , . ... . 8c . 1
d Net gain or (loss) (combineline8c,columns (A)and (B)) . . . . . . v v v v ¢ ¢ o e o o c o s s s oaoa ‘8d
9  Special events and activities (attach schedule) - ) -
a Gross revenue (not including $ of - .
contributions reportedonlineta). . ... ......... ....\|9%
b Less: direct expenses other than fundraising expenses , , ., . . ... |9b
¢ Net income or (loss) from special events (subtract line Sb from line9a) . . . e e T T
10a Gross sales of inventory, less returns and allowances |, _ . . . . . . fioa
b Less:costofgoodssold , ., ,..................MH10b
€ Gross profit or (loss) from sales of inventory (attach schedule) (subtract line 10b fromline10a) , ., . . . [10¢
11  Other revenue (from Pat VIL N 103) . . . o o o v o e e e e e e e e e e e s, 11
- ._|12 Total revenue (add lines 1d,2,3,4,5,6¢,7,8d,9¢,10c,and11) « - - - « - o ¢ e v e o v oo o - . 12 3,043,106.
» |13 Program services (fromlined4,column(B)) . . . . ... ...t iini... ... 13 - .2,677.,215.
@ |14 Management and general (fromline 44, column(C)). . . . ... ... .... e e e 14 357,882.
§ |15 Fundraising (from line 44,column (D)) . . . . . . e P L1
X 116 Payments to affiliates (attach schedule) , , . . ., . ... ... ..., .. ¢cieeeeeennns 16
17 _ Total expenses (add lines 16 and 44, column (A)). . . . - . . . . e e e ee e eoeasaas .17 3,035,097,
% 18  Excess or (deficit) for the year (subtractline 17fromline 12) , . . . . . ¢ v v ¢ e o e o v o ossv..|i18 8,008,
ﬁ 19  Net assets or fund balances at beginning of year (from line 73, column (A)) . . . . . v v v o o v . ... 118 109,127.
- 20 Other changes in net assets or fund balances (attach explanation) , _ ., . . ., . e e ee...|20
Z 21 Netassets or fund balances at end of year (combine lines 18,19,and20) = « e c « o + - c = « - - - « {21 , 117,136,
:gmggg"sapemork Reduction Act Notice, see page 1 of the separate instructions. Form 990 (1998)
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+ Form 990 (1998) Page 2
mt‘“eme"t of All organizations must complete column (A). Columns (B), (C) and (D) are required for section 501(c)(3) and (4) organizations
Functional Expenses and se, “947(a)(1) nonexempt charitable trusts but opttonal for others. (See Specific Instructions on page 17,
Do ot include amounts reported on line : . (B) Program (C) Management
6b, 8b, 9b. 10b, or 16 of Part|. b WTotr - ‘services l and eneral __I (0) Fundraising
‘22 Grants and allocations (attach schedule) . ; ]
- (ash n 1122 500,212 . _500,212.- ] STMT 2
23  specific assistance to individuals (attach schedule) | 23 - )
24 pBenefits paid to or for members (attach schedute) |24
25 Compensation of officers, directors, etc.| 25 ) .
* _{26 Other salaries and wages _-_ , . , . . 26 257,769, 257,769,
27 Pension plan contributions | , _ , . . 27 5,780. 5,780.
28 Other employee benefits . , . ... 28
29 Payrolitaxes , _ . ... ........ 29 10,874. '10,874.
30 Professional fundraisingfees . . . . . [30 ' - ,
31 Accountingfees , _ . ... ...... 31 4,000, 4,000,
32 Legalfees ,.......... .. |32 1,596, 1,596.
33 Supplies . . ... .. 33 1,531. 1,631.
34 Telephone | . ... ... ....... 34 ' 7,602, , 7,602,
35 Postage andshipping . . ....... 35 829. 829.
36 Occupancy . . . ... ur o 36 49,554, 49,554,
37 Equipment rental and mamtenance . 137 6,340. - 6,340.
38 Printing and publications |, , _ , . .. 38
39 Travel | . .. ... 39 16,339. 16,339.
40 Conferences, conventions, and meetings . |40 1,992. 1,992.
41 Interest, . .......... . Ll 205. : : 205,
p 42 Deprecuatlon, depletion, etc. {attach schedule), ., (42 1,561, 1,561.
"T 43 Other expenses (itemize): a STMT_4 43a] 2,168,913.| 2,158,672.| 10,241.
' b 43b
C o el 43c
L B 43d
- 43e
e e e B oy | |
thase fotais o s 1395 ~+ v v ¢+t .. 44| 3,035,097.! 2,677,215, 357,882,
Reporting of Joint Costs. - Did you report in column (B) (Program services) any joint costs from a combined
educational campaign and fundraising solicitation? , , . . . . ... ... . ... 0. i e E]Ys E).ﬂ No
If “Yes," enter (i) the aggregate amount of these joint costs $ ; (i) the amount allocated to Program services $
jii) the amount allocated to Management and general $  and (iv) the amount allocated to Fundraising $
ihllll Statement of Program Service AccomplishmentsZSee Specific Instructions on page 20.)
What is the organization's primary exempt purpose? > SEE_STATEMENT 5 Program Service

------------------------------------------- Expenses
All organizations must describe their exempt purpose achievements. in a clear and concise manner. State the number |(Required for 501(c)(3) and
of clients served, publications issued, etc. Discuss achievements that are not measurable. (Section 501(c)(3) and (4) | (4) orgs., and 4947(a)(1)

organizations and 4947(a)(1) nonexempt charitable trusts must also enter the amount of grants and allocations to others.) . trusts;, ::ﬁe‘g)ma' foe

o e e e e e e 2 e e e e e e L L L L e R e L L L S Y L e
- = —_— T —_— — ———— —— " ————— ——— " - " - - —— - - - -

(Grants and allocations $ ' ) 2,177,003.

(Grants and allocations $ 500.,212.) 500,212.
e e e e e e e
T T T Grants and aliocatons $ )
L
T T T T T T Grants and aliocations $ )
e Other program services (attach schedule) (Grants and allocations $ )

~ ssa]__Total of Program Service Expenses (should equal line 44, column (B) Program services)- - - - - - . . ... 2 677,215,
B8E 1020 1.000
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.**  Form 990 (1998) : Page 3
_ Balance Sheets (See Specific Instructions on page 20.)
Note: Where required, attached schedules and amounts within the description (A) (8)
column should be for end-of-year amounts only. - ' Beginning of year End of year
45 Cash-non-interest-beariNng . . . ..« «c o e e oo et v acaecseneas 45
46 Savings and temporary cashinvestments . . . . ... ... .... we e e 24,589 .146 ! 21,839.
47a Accountsreceivable , ., .. ............ 47a ) .
b Less: allowance for doubtful accounts _ _ _ .-, , 147b !47c!
48a Pledgesreceivable . _ . .. ... ........ 48a 150,000. :
b Less: allowance for doubtful accounts , . .., .. 48b 48¢ 150,000.
49 Grantsreceivable ., . ... ........ . 00t e 49
50 Receivables from officers, directors, trustees, and key employees
(attachschedule) , , , . . ... .. ..ccueeeeeeennneennnnnns 150 !
5§1a Other notes and loans receivable (attach :
- schedule) , . ................. ... j31a :
‘nw‘, b Less: allowance for doubtful accounts , , .". ., ., |[51b 51c
2 52 Inventories forsale OruUSe | | . . . . v v v o v s o o o s s oo oseesnees 52
53 Prepaid expenses and deferredcharges . . . . . . . PP e s e e 53
54 Investments - securities (attachschedule) . . ................. ' .54
55a Investments - land, buildings, and '
equipment:basis |, | . .. ... .....0..... §5a
b Less: accumulated depremahon (attach
schedule) , . ... ............... .. 1550 5S¢
56 Investments - other (attachschedule) .. ... .. c e s e e e 156
5§7a Land, buildings, and equipment basis, , , . ... 57a 7,976.
b Less: accumulated depreciation (attach : :
schedule) & . . . . e e e 57b 5,921. 3,616.!57¢c 2,055,
§8 Other assets (describe » . ) 80,922.|58 NONE
__|59 Total assets (add lines 45 through 58) (must equalline 74). - . - - - - . . - 109,127,159 173,894,
60 Accounts payable and accrued BXPENSES | | . i .t i et e e e e e ' 60 :
61 Grantspayable . . ......... e Nl 61
62 Deferredrevenue . ..... e ettt e e e e . 62 |
#163 Loans from officers, directors, trustees, and key employees (attach
S SCREAUIE) . . .\ttt it et et e e ' 63
_._‘% 64a Tax-exempt bond liabilities (attach schedule) . . ..........c000n 64a
- b Mortgages and other notes payable (attachschedule) , . ., ... ....... 64b
65 Other liabilities (describe» SEE STATEMENT 6 ) 65 56,758,
66 Total liabilities (add lines 60through€5) . . . . . .. ..o« .cc ... .. __les 56,758.
Organizations that follow SFAS 117, check here » |__] and complete lines
67 through 69 and lines 73 and 74. ' :
@67 Unrestricted . ... ... ... 2 ' 67
268 Temporarilyrestricted , . . . ... ... ..., . ...t 68
5|69 Permanentlyrestricted . . . . . .. ... 0 i i it &S
2 Organizations that do not follow SFAS 117, check here F IX] and
. E complete lines 70 through 74.
5 70 Capital stock, trust principal, orcurrentfunds _ -, . . . .. ........... 70
- &l Paid-in or capital surplus, or land, building, and equipmentfund _ -, . . . ... 71 '
ﬁ 72 Retained earnings, endowment, accumulated income, or other funds , _ | , ., 109,127 .172 | _ 117 ,136.
< |73 Total net assets or fund balances (add lines 67 through 69 OR lines
g 70 through 72; column (A) must equal line 19 and column (B) must
equalline21) . . . . ... ... ...t ieetnnannn e -109,127./73 117,136.
_174 Totalliabilities and net assets/fund balances (add lines 66 and73) . . . . . 109,127,174 173,894.

Form 990 is available for public inspection and, for some people, serves as the primary or sole source of information about a
particular organization. How the public perceives an orgamzatlon in such cases may be determined by the information presented

on its return. Therefore, please make sure the return is complete and accurate and fully describes, in Part lll, the organization's
programs and accompllshments
JSA

8E1030 1.000
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Form 990 (1998) . _ Page 4
Reconciliation of Revenue per Audited Reconciliation of Expenses per Audited
Financial Statements with Revenue per Financial Statements with Expenses per
Return (See Specific Instructions, page 22.) Retum
a Total revenue, gains, and other support " |a Total expenses and losses per | '
per audited financial statements , , »l a audited financial statements , , ., . »la J -
b Amounts included on line a but not on b Amounts included on line a but not i
line 12, Form 990: on line 17, Form 990: v
(1) Net unrealized gains ‘(1) Donated services i
on investments , . § and use of facilities $ .
(2) Donated services (2) Prior year adjustments
and use of facilities $ reported on line 20,
(3) Recoveries of prior Formos0 , ... .$
yeargrants _ . ., . $ (3) Losses reported on
(4) Otner (specify): _ _ _ _ line 20, Form990 § .
____________ $ (4) Other (specify):_ _ _ i !
Add amounts on lines (1) through(@)»{b{ |+  ___________ ] t
Add amounts on lines (1) through (4) . . »| b
¢ Lineaminuslineb .. ..... »lc ¢ Lineaminuslineb _ _ , . . .... »lc L
d Amounts included on line 12, : d Amounts included on line 17,
Form 990 but not on line a: Form 990 but not on line a:
(1) Investment expenses (1) Investment expenses
not included on line not included on line :
6b, FormSs0 . . . § 6b, Form990 _ . $ 1
(2) Other (specify):_ _ _ _ (2) Other (specify):_ _ _ :
$ ]
Add amounts on lines (1) and (2) »d Add amounts on lines (1) and (2) . . »| d
e Total revenue per line 12, Form 990 e Total expenses per line 17, Form 990
| e (inecpluslined) ¢« e c o o s :v . .Dle

Instructions on page 22.) -

line ¢ plus line d)
List of Officers, Directors, Trustees, and Key Employees (List each one even if not compensated; see Specific

(B) Titte and average | (C) Compensation | (D) Contribiitons to (E) Expense
(A) Name and address hours per week (if not paid, enter |employee benefitplans & | account and other
devoted to position 0-) d comp Al ces
____________________________________________ AvAiILAdLE UPLPUH REOGUEST

- —— - - ————— ———_— - — —————— — ——— - ———— - ——

75 Did any officer, directdr. trustee, or key employee receive aggregate compensation of more than $100,000 from your

organization and all related organizations, of which more than $10,000 was provided by the related organizations?

If "Yes," attach schedule - see Specific Instructions on page 22.

> DYes @No

JSA
8E 1040 1.000

9XA02Y N491 05/11/1999 10:25:30 V8.06.01



: .
‘ - ‘
'

_Form 990 (1998)

Page §
Other Information (See Specific Instructions on page 23.) : Yes 'gx?
76 Did the organization engage in any activity not previously reported to the IRS? if “Yes,attach a detailed description of each activity , . . | 76 X
77 Were any-changes made in the organizing or governing documents but not reportedtotheIRS? , , . ., ... ...... R I 4 4 X
If "Yes," attach a conformed copy of the changes. . '
78 a Did the organization have unrelated business gross income of $1,000 or more during the year covered by this return? _ _ , | | | e ... . 78a X
b If "Yes," has it filed atax return on Form 980-T forthis year? _ | . . . . ¢ ¢ 4 ¢ ¢ o ¢ ¢ o ¢ o e 0 06 8 s s sssoeoeesn R 1 N[A
79 Was there a liquidation, dissolution, termination, or substantial contraction during the year? If "Yes," attach a statement _ , , _ _ ., . . i) X
80 a Is the organization related (other than by association with a statewide or nationwide organization) through common
membership, governing bodies, trustees, officers, etc., to any other exempt or nonexempt organization? , , . . ... .......... 80_a_ _ X
b If "Yes," enter the name of the organization P THE CAMPAIGN REFORM PROJECT :
. and check whether itis u exempt OR L_! nonexempt. . '
81 a Enter the amount of political expenditures, direct or indirect, as described in the ) . !
-instructions forline81 _ ., . .. et e e s e e s a e . ls1al :
b Did the organization file Form 1420-POL for thiS Year? . . . . . o v v v o v o o o o oo v esvececeeeeseenneeaadilse X
. .82a Did the organization receive donated services or the use of mé_terials, equipment, or facilities at no charge
' or at substantially less than fair rental value? , , , . . .. ...... e e .....82a X
b If "Yes," you may indicate the value of these items here. Do not include this amount
as revenue in Part | or as an expense in Part ll. (See instructiohs for reporting in
S BatUL). L L e e e .. |s2n] N/A
#83a Did the organization comply with the public inspection requirements for returns and exemption applications? , , , . . ...... ... ./ 83a X
b Did the organization comply with the disclosure requirements relating to quid pro quo contributions? . . . . ... ........ ... .l83b N [A
84a Did the organization solicit any contributions or gifts that were not tax deductible?, , . . . . ... e e e e, ... .84a X
b If "Yes," did the organization include with every solicitation an express statement that such contributions ' ' - !
- or gifts were not tax deductible? . . . . ... ... e e ie e e e S .13 . ¢
85 501(c)(4), (5), or (6) organizations. - a Were substantially all dues nondeductiblebymembers? _ . . . ... . ............. 852 X
b Did the organization make only in-house lobbying expenditures of $2,0000rless? , , ., ... . e _' A - 1] - NIA
If “Yes" was answered to either 85a or 85b, do not complete 85¢ through 85h below unless the organization .
received a waiver for proxy tax owed for the prior year. . . ' :
c Dues, assessments, and similar amounts frommembers , | . . . . . . . i 0ttt c e e e .. oo o B5¢C
d Section 162(e) lobbying and political expenditures , , . . .. ... ... ¢ ¢ c .. e e .. ... .88d
e Aggregate nondeductible amount of section 6033(e)(1)(A) dues notices, , , ., . , e e -_ e s s e s o|B5e
f Taxable amount of lobbying and political expenditures (line85dless85) ., . . ......... . .. . 85f
gDBestheorganization elect to pay the section 6033(e) taxontheamountin 857 | . , . . . . . . . i v o e t ¢ e e o eeseoeseo. 850
h If section 6033(e)(1)(A) dues notices _were sent, does the organization agree to add the amount in 85f to its reasonable
estimate of dues allocable to nondeductible lobbying and political expenditures for the followingtaxyear? , . . . .. .. .. ... ... I_s_§h
86 501(c)(7) organizations.--Enter: a Initiation fees and capital contributions included on o .
ine12 . .. .. ..... et ee et Gt eeeceiaa....|B6a N/A SR
b Gross receipts, included on line 12, for public use of club facllities , . . . ... ........ ....86b N/A : :
87 501(c)(12) organizations.—Enter:
a Gross income from members orshareholders , , . . . . . ... ... ... S | -y N/A
b Gross income from other sources. (Do not net amounts due or paid to other .
sources against amounts due or received fromMthem.) . . . . & v v v @ o o v e e e e e, 87b N/A
88 At any time during the year, did the organization own a 50% or greater interest in a taxable corporation or l l .
partriership? If "Yes,” complete PartIX _ , , , . . .......__88,____X_
89 a 501(c)(3) organizations.—Enter: Amount of tax Imposed on the organization during the year under: . :
section 4911 p» ; section 4912 » ; section 4955 P
b 501(c)(3) and 501(c)(4) organizations.—Did the organization engage in any section 4958 excess benefit
transaction during the year? If "Yes," attach a statement explaining each transaction _, , . . ... . S i 1] -] X
c Enter: Amount of tax imposed on.the organization managers or disqualified persons during the year under .
sections 4912, 4955, and 4958 . . . . . . . . it i e et e e e e e e e .. >
d Enter: Amount of tax in 83c, above, reimbursed by the ﬁganmtlon _____________________________ .
90 a List the states with which a copy of this retum is filed p WASHINGTON , D C.
b Number of employees employed in the pay period that includes March 12, 1998 (Seeiinstructions.), . . . . . . ¢ ¢ c v ¢ v « & e e dsop]2
81 Thebooksareincareof » K1 SCO MANAGEMENT CORP. Telephoneno. > 914-242-2394
Located at p 111 RADIO CIRCLE MT. KISCO, NY ZIP+4 p 10549
. 82 Section 4947(a)(1) non'éx'empt charitable trusts filing Form 990 in lieu of Form 1041—-Checkhere . . . . . . . ¢ v « ¢ ¢ ¢ o e s a s s s s s a o » u
and enter the amount of tax-exempt interest received or accrued duringthetaxvyear . . . . . . . . PRSP R »>j92 | N/A

i5a
8E1041 1.000

9XA02Y N491 05/11/1999 10:25:30 V8.06.01



v .
. . . .
i

**  Form 990 (1998) Page 6
m:__v_______l\ﬂal sis of Income-Producing Activities (See Specific Instructions on page 27.)
Enter gross amounts unless otherwise Unrelated busifiess inéome Excluded by section 512, 513, or 514 (E)
L . ) (A) ) ~ Related or
indicated. Business Arl), nt Excﬁuslon An(\lgzmt exempt function
93 Program service revenue:; code : code . income
a -
b
c
d
e -
f Medicare/Medicaid payments _, -, , , . . .
g Fees and contracts from government agencies
94 Membership dues and assessments , , . X
‘95 on gs and temporary cash investments  « 14 _ 1,852,
96 Dividends and interest from securities . .
97 Net rental income or (loss) from real estate: : i |
a debt-financed property . . . ... ...
b not debt-financed property . . . . . . .
98 Net rental income or (toss) from p prop
| '99. Other investmentincome , . ... ...
E 100  Gain or (loss) from sales of assets other than i tory
' 101 Net income or (loss) from special events .
102 Gross profit or (loss) from sales of inventory
103 Other revenue: a
b
[+
d
e - - —— ——— -
o 104 Subtotal (add columns (B), (D), and (E)). . : I 1,852,
E; 105 Total (add line 104, columns (B), (D), and (E)) « « « « « « « - e e e et > 1,852.
18 Note: (Line 105 plus line 1d. Part |, should equal the amount on line 12, Part 1)
Relationship of Activities to the Accomplishment of Exempt Purposes (See Specific Instructions on paqe 28)
Line No. | Explain how each activity for which income is reported in column (E) of Part VII contributed importantly to the accomplishment
A of the organization's exempt purposes (other than by providing funds for such purposes).
m Information Regarding Taxable Subsidiaries (Complete this Part if the "Yes" box on line 88 is checked.)
Name, address, and employer identification Percentage of | Nature of Total End-of-year
number of corporation or partnership ' omrt\:gstlp business activities income assets
-
%
%
- ' '%l
Under enames of perjury, | declare that | have examined this return, including accom| ing schedules and statements, and to the best of my knowledge
Please and bel ef it is true, correct, and cornglete Declaration of preparer (other than omeer |2gased on all information of which preparer has any knowledge.
Sign (See Ge(ﬁl Injtructlons on page 1 { 1/\ \ WAHLTER W. FARLEY
Here - | Sl p LRESDENT
: Signature of officer Type or print name and title.
: Precarers P —) ; Date Check if Preparer's SSN
; sign: oo -——-i? /)Q‘~” /L/ seff- Z40-
Paid signatwre P shtfit  |emoioes »[ 11079-40-7916
Preparer's | iem's name (or KISCO_MANAGEMENT CORP. ' EN _» 13-3595821
UseOnly |yours i seempiovec) Jp 111 _RADIO CIRCLE
A and address MOUNT KI1SCO, NY zP+a > 10549
8E 1050 2.000 -

9XA02Y N491 05/11/1999 10:25:30 V8.06.01
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FORM 990, PART | - INTEREST ON SAVINGS AND TEMPORARY CASH [NVESTMENTS

DESCRIPTION o | AMOUNT
JP MORGAN PRIME MONEY MARKET FUND | ' ' 1,852,

TOTAL . ' : _ 1,852,

STATEMENT 2

8SPSPR 1.000
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FORM 990, PART 111 - ORGANIZATION'S PRIMARY EXEMPT PURPOSE

‘TO STUDY AND EDUCATE THE PUBLIC -ABOUT CAMPAIGN FINANCE REFORM
ON THE FEDERAL LEVEL. '

STATEMENT 6
8SPSPR 1.000
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FORM 990, PART IV - OTHER LIABILITIES

_ ENDING
DESCRIPTION BOOK VALUE
CASH OVERDRAFT | 56,758.
. ' ' TOTALS ' . 56,758.

STATEMENT 6

B8SPSPR 1.000
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EXHIBIT B




THE COMMUNICATIONS COMPANY
MEDIA RECONCILIATION
COST PER SPOT

.REVISED 11/9/99

CLIENT NAME CAMPAIGN FOR AMERICA
CLIENT NO.: 272 .
FLIGHT DATE: FALL 1998, 10/16/98 - 11/2/98
" SPOT NAMES: CFA10030 "DOG", CFA10230 "AGAIN" . . .

"GROSS DUE . GROSS DUE

. CHECK . 'CHECK.ACTUALGROSS NETPAID  NETODUE .  BUY CFA10030  CFA10230
STATION STATE DATE  NO. - BILLING TOSTATION IQSTATION VARIANCE COMMISSION = - ROG - AGAIN

TV ADVERTISING g . . - _ ,
KFVS-TV KY  10/23/98 ~ 428 - - 17,188.00  "14,609.80 14,609.80 0.00 1,718.80 - 0.00 16,328.60
" KFVS-TV KY  10/14/98 35200 8,565.00 17,565.25 7.280.25  (10,285.00) ° 856.50 - 8,136.75' 0.00
KFVS-TV . KY . 0.00 (8,092.00) . 0.00 8,092.00 0.00 0,00 0.00
KFVS-TV KY - 2,580.00 0.00 2,193.00 - 2,193.00 . 25800 : 2451.00 . 0.00
WAVE-TV - KY . 10/14/98 35199 286000 . .19,286.50 .  2431.00  (16,855.50)  ° 286.00 - 2,717.00 0.00
WAVE-TV ~ KY. 14,110.00 " 0.00 11,993.50 11,993.50 1,411.00 - 1340450 0.00
WAVE-TV  KY , : 572000 - 0.00 4,862.00 4,862,00 572.00 543400 . - 0.00
WAVE-TV * . KY S © - 000 °  (663.00) 0.00 ©'663.00 . 000 - 0.0 0.00
WAVE-TV  KY  10/23/98 423 16,665.00 14,828.25 14,165.25 (663.00) 1,666.50 - . 0.00 - 15,831.75
WBKO-TV . KY  10/30/98 35482 10,695.00 2,758.25 9,090.75 6,332.50 1,069.50- ..  © 0.00 . 10,160.25
WBKO-TV  KY . . 1,640.00 . . 0.00 1.394.00 . 1,394.00 164.00 . . 155600 ~ 0.0
‘WBKO-TV.  KY _ 0.00 . (119.00) 000  119.00 ‘000 . - 0.0 7 0.00
WBKO-TV  KY - 10/23/98 429 3,025.00 10,416,75 2,571.25  (7,845.50) 302.50 - . 2,873.75 0.00
“ WOKY-TV  KY - 1012398 . 421 6,350.00 5,397.50 5397.50 - 000 © . 63500 - 0.00 .  6,032.50
WDKY-TV  KY  10/14/98 .35201 = - 800.00 680.00 680.00 000 . 8000  760.00 0.00
: WDRB-TV  KY  10/30/98  35504. 0,900.00  17,765.00 17,765.00 0.00 2,090.00 "~ 0,00 19,855.00
WDRB-TV  KY  ‘i0/14/98 35191 " '900.00 76500 .  765.00 000 . - 90.00 - : 85500 0.00
.WDRB-TV  KY  10/23/98 425 16,400.00 13,940.00 13,940.00 000 - 164000 - - 0.00 15,560.00
WEHT-TV:  KY  10/14/98 35188 4,040.00 13,914.50 3.434.00  (10480.50) . 404.00 - 3,836.00 0.00
WEHT-TV  .KY - 0.00  (10,480.50) . 0.00 - . 10,480.50 000 .- 000 0.00
WEW-TV  KY . 10/14/98 @ 35194 . 0.00 "000 .- 0.0 000 - 000 .. 000 . - 000
WFIE-TV *- *KY  11/17/98 35538~ 2,555.00 10,225.50 247175  (8,053.75) - 25550 2,427.25 0.00
WFIE-TV KY . : 000  (8,053.75) . 000 808375 000 ~ . 000 . . 0.00 -
WHAS-TV. -~ KY  10/14/98 - 35190 '10,100.00 . 29,983.75 8,565.00 . (21,398.75) . 1,010.00 = 9,595.00 0.00
WHAS- TV KY . 21,375.00 0.00 18,168.75 18,168.75 - 2,137.50 ° 20,306.25 ©.0.00
_ WHAS-TV  KY  1013/98 - 424 . 2822500° 2543625 ~  23,991.25 © (1,445.00) 2,822.50-  0.00  26,813.75
WHAS-TV.  KY - - . . .. . . 000 (4,675.00) 0.00 4,675.00 000 . . 000 0.00
WKYT-TV  KY  10/14/98 35198 732500  24,692.50 6.226.25  (18,466.25) 732.50 6.958.75 0.00
WKYT-TV  KY o Lo 0.00 " (49,733.50) 000  49,733.50 " 0.00 0.00 0.00
WKYT-TV  KY  10/23/98 418 02500  32,053.50 . 78625  (31,267.25) " 9250 .878.75 0.00
JWLEXSTV  KY  10/14/98 35192 7,800.00 - 11,836.25 6,630.00 (5,206.25) 780.00 7,410.00 0.00
WLEX-TV ~ KY R _ 9,825.00 0.00 8,351.25 8,351.25 98250 . 9,333.75 0.00
2,945.00 2503.25 250325 29450 - 279775 0.00

- WLEX-TV KY

AMT. REC'D
EROM CLIENT

466,029.00

FLIGHT
VARIANCE



THE COMMUNICATIONS COMPANY

MEDIA RECONCILIATION
COST PER SPOT

REVISED 11/9/99

CLIENT NAME CAMPAIGN FOR AMERICA

CLIENT NO.:

FLIGHT DATE: FALL 1998, 10/16/98 - 11/2/98

SPOT NAMES: CFA10030 "DOG", CFA10230 "AGAIN"

CHECK CHECK AC

STATION STATE DATE  NO.

TV ADVERTISING

WLEX-TV
WLEX-TV

.WLEKY-TV -

WLKY-TV
WLKY-TV
"WUKY-TV
WPSD-TV
WPSD-TV
WPSD-TV
WPSD-TV
WPSD-TV

"WSIL-TV

WSIL-TV
WSIL-TV
WSIL-TV
WTVQ-TV
WTVQ-TV
‘WTVQ-TV
TOTAL

KY

10/30/98

" 10/23/98

10/23/98
10/30/98

10/14/98
10/23/98

10/14/98
10/14/98

10/23/98
10/14/98
10/23/98

35527

420
422
35484

35195
426

35189
35196

427
35193
419

TUAL GROSS
BILLING

8,525.00
0.00
59,515.00
0.00

0.00
1,985.00
10,875.00
4,685.00
0.00
2,255.00
9,725.00
1,225.00
2,345.00

0.00°

. 0.00
2,100.00
4,710.00

0.00
331,458.00

NET PAID

NET DUE

BUY

GROSS DUE GROSS DUE

CFA10030

TO STATION TOSTATION VARIANCE COMMISSION  ROG

3,357.50"

© 9,637.00
17,446.25
34,850.00
(20,676.25)
20,655.00
10,686.75
0.00
(2.953.75)
0.00
15,674.00
4,670.75
0.00
(1,636.25)
8.00
6,111.50
4,683.50
(5.006.50)
© 281,739.30

7,246.25
0.00
50,587.75
0.00

0.00

1,687.25-

9,243.75
3,982.25
0.0
1,916.75
8,266.25
1,041.25
1,993.25

0.00

0.00
1,785.00
4,003.50
0.00
281,739.30

3,888.75 852.50
(9,537.00) . 0.00 .
33,141.50 5,951.50
(34,850.00) 0.00
20,676.25 . - 0.00
(18,967.75) . 198.50
(1,445.00) 1,087.50 .
3,882.25 468.50
2,953.75 0.00
1,916.75 225.50
(7.407.75) 972.50
(3.629.50) - 122.50
. 1,993.25 234.50
1,636.25 - 0.00
0.00 0.00
(4,326.50) 210.00
{680.00) 471.00
5,006.50 . 0.00

0.00  33,145.40

0.00

0.00

0.00

0.00

_ 0.00
1,885.75
- 000
4,450.75
. 0.00
© 2,142.25
9,238.75
1,163.75
2,227.75
0.00

0.00
1,995.00
0.00

0.00
124,839.50

CFA10230

AMT, REC'D

FLIGHT

8,098.75
0.00
66,539.25

0.00

0.00
0.00
10,331.25
0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00
4,474.50
0.00
190,045.60

466,029:60

(151,143.90)
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- Air Time Analysis for Campaign for America

) . : Per
Station 1016/99  10/17/99 10/18/99  10/19/99  10/20/99 10/21/99 10/22/99 10/23/99 10/24/99 10/25/99 10/26/99 10/27/99 10/28/99 10/29/99 10/30/99 10/31/99  11/1/99  11/2/99 YOTAL Squire  Difference
WAVE 3 - DOG 2,680 3,040 3,320 2,840 2,680 3,040 1,450 - 780 2,860 o 22690 22,690 0
- AGAIN : : . . 3320 2560 3,340 2060 1450 1,235 2700 16665 16,665
WFVS 12 - DOG 2,893 2,893 1,140 1,639 2580 - . : C1045 0 11,145 0
- AGAIN 2,109 2,181 2.794 4,104 1,140 1639 3221 17,188 17,188
WBKO 13 - DOG . 375 725 850 1,075 N 1,640 ) . 4665 4,665 0
-AGAIN ; } 2035 2225 . 1,660 2,270 575 615 1315 10695 10,695
KY 56 - DOG : 400 400 ) . 800 800 0
-AGAIN . . ' 1,000 1,500 - 1,000 700 400 400 1350 6350 6,350
DRB 41 - DOG 900 - : 900 900 0
-AGAIN _ 2350 1750 2350 1,750 750 4350 24000 37,300 37,300
WEHT 25 - DOG 1,900 R X VT N . 4040 4,040 0
- AGAIN ) o : o
WFIE 14 - DOG 375 1,025 780 375 2555 2555 0
-AGAIN 0
WHAS 11 - DOG 5,725 4,375 3.875 4,550 4325 4,600 875 3,150 (425) 31050 31475 a [
. - AGAIN . 4650 2500 5775 7450 1,800 1,550 4925 28650 28225
WKYT 27 - DOG © 925 : : 925 925 *  (7,325)
- -AGAIN : o ' ‘ 0 7325 a
WLEX 18 - DOG 4,200 500 600 2,500 2,570 1725 1,010 2,820 600 1,100 2945 : 20570 20,570 0
-AGAIN : 1,010 2,040 1,010 1,070 1,350 660 1385 8525 8525
WLKY 32 - DOG 475 560 950 2475 3,785 A 8245 1,985 0
-AGAIN : _ . 285 90 2960 3350 4,700 41,000 53256 59,515
WPSD 6 - DOG 1,855 450" 150 2,230 2,115 2,855 1,565 1,815 725 650 2,255 . . 16665 16,665 0
-AGAIN . - 1,840 2,140 1,500 1,815 950 650 1980 10875 10,875 - :
WSIL 3 - DOG 400 825 625 625 200 200 270 425 o 3570 3570 0
-AGAIN ’ . 0
wTvQ 36 - DOG 900 300 900 ) ) . 2100 2,100 0
-AGAIN 690 860 910 960 450 250 590 4710 4710

18835 - 1975 _ 1830 17,310 12,880 13,320 13,998 17,003 6,410 8,144 14330 22,789 18,041 21,299 25139 12215 16,049 82466 324,133 331,458 (7.325)

. TOTAL "DOG" 129,920

* Do not have any invoice for this amount. TOTAL "AGAIN" 194,213
a - Net billing (credits are included). All others - the credits are not included in totals : 324,133




I, Douglas C. Berman, declare and state as follows:

FEDERAL ELECTION COMMISSION
Washington, D.C.
)
In the Matter of: )
' )
i Complaint of the National Republican ) No. MUR 4940
= Senatorial Committee )
in DECLARATION OF DOUGLAS C. BERMAN

1. I was the President of Campaign for America ("CFA") from
March 1997 to December 1998. Unless otherwise indicated, this declaration is based
on my personal knowledge.

2. I have reviewed the Complaint filed with the Federal Election
Commission ("FEC" or "Commission") by the National Republican Senatorial
Committee ("NRSC") in the above-captioned proceeding. I have also reviewed the
affidavit dated March 25, 1999, which I submitted pursuant to a subpoena issued at
the behest of the Republican National Committee in a lawsuit styled Republican
National Committee and Gant Remon v. Federal Election Commission, Civ. No. 98-
CV-1207 (WBR) (D.D.C.) ("the Berman Affidavit"), a copy of which is attached to

NRSC’s Complaint.

Doc#: DC1: 97896.2
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3. In 1997 and 1998, CFA tndertook a series of activities to
further the reform of this country’s campaign finance laws. The purpose of those
activities was to enhance public support for campaign finance reform, and to
encourage elected officials to support campaign finance reform legislation. These
activities included the lobbying activities that are described in paragraphs 4 and 8 of
the Berman Affidavit; a nationwide grass-roots petitioning effort and a lobbying phone
bank; the radio issue advocacy commercials described in paragraph 10 of the Berman
Affidavit; the $1.1 million, five-state radio and television issue advocacy commercials
described in paragraph 11 of the Berman Affidavit; and the newspaper issue advocacy
ads that CFA sponsored, as described in paragraph 12 of the Berman Affidavit.

4.  As a part of this effort, CFA sponsored two television
advertisements concerning the positions on campaign finance reform of the candidates
in the 1998 election for the U.S. Senate in Kentucky,l Jim Bunning and Scotty

Baesler. The first advertisement, entitled "Dog," showed various pictures of Mr.

Bunning, with a voice-over recitation of the following text:

Scotty Baesler was a leader in passing a bill
to clean up our campaign finances.

Jim Bunning? On campaign finance reform,
he voted no. Why?

Because Bunning has been sniffing out
special interest money to feed his campaign.

In fact, HMOs gave Bunning thousands in
campaign contributions, then Bunning flip-
flopped and opposed real HMO reform.

Now Bunning is hunting for even more
special interest money.

Taking special interest money. Flip-

Doc#: DC1: 97896.2



flopping on HMO reform.

In Kentucky, that dog just don’t hunt.
The other advértisement, called "Again," also contained pictures of Mr. Bunning.
The voice-over text of the advertisement was as follows:

Remember how Jim Bunning took money

from HMOs, then opposed a patients

protection act?

Well he’s at it again. Hunting for campaign
money, rolling over for special interests.

Now we learn, Bunning took thousands
from health care interests, then voted to
slash Medicare. Forcing seniors into
expensive private health insurance.

With all this special interest money, no
wonder Bunning voted "no" on campaign
finance reform.

On November 3rd, send Jim Bunning and his
hungry dogs, back to the pound.

At the end of each advertisement, a conspicuous printed message appeared on the
screen which stated that the advertisement had been paid for by Campaign for
Americ#, and that Campaign for America is not affiliated with any candidate or
political committee. |

5. The purpose of these advertisements was to present a description
of the candidates’ contrasting positions on campaign finance reform, and to
demonstrate that campaign finance reform is an important issue to voters. lTo the best
of my knowledge, CFA has not sponsored any other advertisement that mentioned by

name any candidate for federal office in that capacity.

Doc#: DC1: 97896.2
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6. Insofar as CFA is concerned, I oversaw the production of the
two Kentucky advertisements, and, as president of CFA, I had final authority over the
advertisements’ contents.

7. In the Berman Affidavit, I described both "Dog" and "Again,"
and attached copies of the voice-over texts. My understanding, based on a review of
the NRSC Complaint, is that the NRSC’s allegations center on the advertisement
called "Again."

8. CFA contracted with The Communications Company, a media
consulting firm, for the production of the Kentucky advertisements and the acquisition
of television commercial time slots from Kentucky television stations. Based on
CFA'’s advertising plan, The Communications Company projected that the total cost
of the effort, including both advertisements, would be $466,029. CFA received an
invoice for that amount from The Communications Company on October 13, 1998,
and a true and correct copy of that invoice is attached as Exhibit L to the Berman
Affidavit. On behalf of CFA, I approved that invoice for payment on October 14,
1998, and instructed the individuals who manage CFA'’s financial affairs, including
CFA'’s Treasurer, Eileen Capone, to make arrangements for timely payment of the
invoice. Although I understand that the funds were not transferred to The
Communications Company until October 16, 1998, as a result of an administrative
problem surrounding the opening of a new CFA bank account, my understanding at
the time was, and remains today, that CFA incurred the obligation to pay The
Communications Company $466,029 on or before October 14, 1999, and set in
motion on that date the transfer of funds to cover that obligation and pay for the

Kentucky ads.

Doc#: DC1: 97896.2



9.  Records maintained by The Communications Company confirm

5

that the expenditure for the Kentucky ads occurred on October 14, 1998. The
document attached hereto as Exhibit A is a true and correct copy of a ledger
maintained by The Communications Company which shows the actual timing of the
payments to broadcasters for each of the two Kentucky advertisements. The
document shows that, beginning on October 14, 1998, the Communications Company
began to issﬁe checks for payment of the television commercial time slots for "Dog."
These checks were issued by The Communications Company on CFA’s behalf
beginning on October 14, 1998, against CFA’s obligation and payment of $466,029.

10. As the ledger maintained by The Communications Company
(Exhibit A) also shows, all of the payments for television commercial time slots
during the period October 14, 1998 to October 22, 1998, concerned the advertisement
entitled "Dog." Payments concerning the advertisement entitled "Again" -- that is,
the advertisement cited in the NRSC Complaint -- did not begin until October 23,
1998.

11. The Communications Company’s ledger (Exhibit A) also reveals
that the total cost of the advertisement entitled "Again" was $190,045.60. The total
cost of the entire advertising campaign, including the commercials entitled "Again"
and "Dog," was $314,885.10. Because The Communications Company was unable to
purchase all of the commercial slots that had originally been planned, the cost of the
advertising campaign was less than originally projected. I understand that The
Communications Company has reimbursed CFA for the amount by which the

$466,029 payment exceeded the actual cost of the ads.

Doc#: DC1: 97896.2
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12. CFA always examined its activities with care to determine
whether a public disclosure of information regarding any particular activity would be
necessary or appropriate. CFA was aware of the FEC’s position regarding the
disclosure of campaign-related communications by advocacy groups such as CFA, and
in particular the FEC’s strong stance favoring tﬁe disclosure of information regarding
ads that compare or evaluate the views or records of candidates for federal office,
particularly in a way that appears to convey support for one candidate over another.
The FEC’s traditional position on that issue is, in fact, consistent with CFA’s
principles and its overall view that communications which compare or evaluate the
diffefent views of the candidates for election to a national office should be treated as
reportable "independent expenditures. "

13. Given the FEC’s concern regarding advertisements that name
candidates for federal office by name, and CFA’s own similar position on this issue,
CFA considered the treatment of tﬁe Kentucky ads under federal campaign finance
law and Commission regulations. CFA concluded that the ads were a significant
departure from the CFA’s regular program of issue advocacy having no relationship
to any candidate or campaign for federal office. Accordingly, CFA concluded that
public disclosure of CFA’s sponsorship of the ads and of the source of the funds used
to sponsor the ads -- that is, treatment of the cost of the ads as an "independent
expenditure” under the campaign finance laws -- would be appropriate.

14. Following discussions with a consultant retained by CFA (who
was a former FEC employee) regarding the mechanics of reporting CFA’s Kentucky
ads, CFA determined to disclose the details of its advertising campaign by submitting

a report to the FEC on FEC Form 5, the form for reporting "independent

Doc#: DC1: 97896.2



expenditures” by persons other than political committees. I obtained a copy of that
form, inserted the pertinent information, and faxed it to the FEC on October 21,
1998. The FEC confirmed receipt of the submission the next day. A true and
correct copy of the submission, which shows the Commission’s October 22, 1999 date
stamp, is attached as Exhibit A to the Berman Affidavit. (CFA also filed a copy of
the Form 5 with the Kentl.icky Secretary of State.)

~ 15.  On October 28, 1998, The Wall Street Journal published an
editorial criticizing CFA and the Kentucky advertising campaign. A true and correct
copy of the editofial, is attached hereto as Exhibit B. The Journal correctly identified
CFA as the sponsor of the ads, named Mr. Kohlberg as CFA’s principal contributor,
as reported on the Form 5, and stated the expected total cost of the advertising |
campaign (based, as discussed above, on CFA’s and The Communications Company’s
original projection and the corresponding amount which CFA had paid to The
Communications Company). To the best of my knowledge, the only source of the
specific information published in The Wall Street Journal article regarding Mr.
Kohlberg’s- contribution and the cost of the ad campaign was CFA’s reports to the
' FEC and the Kentucky Secretary of State.

16. In response to the October 28, 1998 editorial, CFA’s principal
contributor, Mr. Kohlberg, submitted a letter to the editor of The Wall Street Journal.
The letter, which was published on November 5, 1998, states in part: "Campaign for
America announced that it was entering the [Kentucky Senate] race, filed with the
FEC, telling who its contributors were and the size of its expenditures so that all
citizens would know what it was doing. This is in sharp contrast to others who did
not divulge their source of money. ... We are against the conduct of groups

running ‘issue advocacy’ ads subversively in support of candidates while hiding the

Doc#: DC1: 97896.2
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l sources of their funding.” My understanding and belief is that Mr. Kohlberg's
5]

statemnent accurately surnmarizes soth CFA’s views. regarding purported "issue

: advocacy” ads thar address the merits of candidaics for federal office. aaxd CFA’s

3 conduct with respect to the Kentucky ad campaign. .

i o 1 bereby declare under penalty of perjury thar the foregoing is true and
i '

’ correct (o the best of my krowledge, information and belief, /

- . \ |
Executed at '@%{2, [;{;] thisg:iay of December, 1999.

YING @«m_ﬁ "

ouglas C. Berman

:
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THE COMMUNICATIONS 00§v>z<.
MEDIA RECONCILIATION
COST PER SPOT-

-REVISED 11/9/99

CLIENT NAME CAMPAIGN FOR AMERICA

CLIENT NO.: 272 .
FLIGHT DATE: FALL 1998, 10/16/98 - 11/2/98 A : .
_ SPOT NAMES: CFA10030 "DOG", CFA10230 "AGAIN" : E C LT e
_ " T S T R . -~ 'GROSSDUE .GROSSDUE . -
_ _ : CHECK . 'CHECK . ACTUALGROSS NETPAID . NETDUE .  BUY _ CFA10030 . CFA10230 ~ AMT.RECD - FLIGHT
-STATION STAIE DATE  NO. BILLING JOSTATION TOSTATION VARIANCE COMMISSION - RQG . AGAIN  FROMCLIENT  VARIANCE
TV ADVERTISING _ _ . - o :
KFVS-TV KY 10/23/98 428" -17,188.00 14,609.80 14,609.80 : 0.00 1,718.80 - 0.00 16,328.60  466,029.00
KFVS-TV " KY 10/14/98- 35200 . 8,565.00 17,565.25° 7,280.25 - (10,285.00) 856.50 8,136.75 - 0.00
KFVS-TV KY , S 0.00 (8,092.00) 0.00 8,092,00 0.00 . 0.00 0.00
KFVS-TV . KY : 2,580.00 . 0.00 2,193.00 ° -2,193.00 258.00 - 2,451.00 0.00
'WAVE-TV  * KY . 10/14/98 35199 2,860.00 . 19,286.50 . 2,431.00  (16,855.50) 286,00 - 2,717.00 - 0.0
WAVE-TV KY . 14,110.00 - 0.00 11,993.50 ~ 11,993.50 1,411.00  13,404.50 0.00
WAVE-TV KY _ 5,720.00 . 0.00 4,862.00 4,862,00 572.00 ©  5,434.00 0.00.
WAVE-TV - . KY S 0. 000 T (663.00) 000 66300 . 000 - - 000 0.00
WAVE-TV KY 10/23/98 . 423 16,665.00 14,828.25 14,165.25 - (663.00) - "1,666.50 .  0.00 - 1583175
WBKO-TV . KY 10/30/98 35482 10,685.00 2,758.25 9,090.75 6,33250 ©  1,069.50- .. " 0.00 . 10,160.25
_ 7~ WBKO-TV:  'KY : 1,640.00 0.00. . .1,39400 . 139400 16400 " 1,558.00 .  0.00
- "WBKO-TV - KY - - o _ 0.00 (119.00) . 0.00  119.00 T 000 . 0.00 0.00
" WBKO-TV . KY - 10/23/98 429 3,025.00 10,416.75  2,571.25 . (7,845.50) .  302.50 - . 2,873.75 - 0.00
WDKY-TV KY 102398  .421 - 6,350.00 5,397.50 ° 5397.50. - 0.0 . 635.00 - ©0.00 . 6,032.50
- . WDKY-TV KY 10/14/98 . 35201 - 800.00 680.00 - 680.00 0.00 .. 8000 -  760.00 - 0.00
: WDRB-TV KY 10/30/98  35504. °  20,900.00 ~ 17,765.00 17,765.00 . .0.00 2,090.00 . © 0,00 19,855.00
WDRB-TV KY 10/14/98 35191 " 900.00 76500 .  765.00 0.00 ~: 90,00 - : .855.00 ~0.00
. .WDRB-TV KY 10/23/98 425 16,400.00 . 13,940.00 - 13,940.00 000 - 164000 - - 0.00 15,580.00 .
WEHT-TV-  KY 10/14/98 35188 4,040.00 13,914.50 3,434.00 (10,480.50) 404.00 - 3,838,00 0.00
WEHT-TV  .KY o _ 0.00  (10,480.50) . 0.00 - . 10,480.50 - 000 . - .. 000 ~0.00
WEW-TV - KY . 10/14/98 - 35194 0.00 . 0.00 . 0.00 "000 000 .- 000 . 000
WFIE-TV © * KY 11/17/98°  35538" 2,555.00 ~ 10,225.50 - 2,171.76 ' (8,063.75) © 255.50. 1242725 0.0
WFIE-TV KY . o - 0.00 (8,053.75)’ . 000 805375 -0.00 0,00 : 0.00 .
WHAS-TV . - KY 10/14/98 35190 . 10,100.00 . 29,983.75 8,585.00 . (21,398.75)  1,01000 . 9,595.00 ° 0.00 .
WHAS-TV KY . . 21,375.00 0.00 18,168.75 18,168.75 -2,137.50°  -20,306.25 - 0.00 .
~WHAS-TV KY 10/23/98 424 . .28,22500° . 2543625 = 23,991.25 (1,445.00) - 2,822.50 0.00 . 26,813.75
WHAS-TV KY - . L 000 . (4,675.00) 0.00 4,675.00 000 - . 0.0 0.00
- WKYT-TV KY 10/14/98 35198 7,325.00 24,692.50. 6,226.25  (18,466.25) 732,50 6,958.75 0.00
- WKYT-TV KY - 0.00 ©  (49,733.50) 0.00 49,73350 - - 000 - 0.00 . 0.00
WKYT-TV ~ KY 10/23/98 418 92500 - 32,053.50 . 786.25  (31,267.25) - 92.50 878.75 0.00
-WLEX-TV KY 10/14/98 . 35192 7,800.00 - 11,836.25 6,630.00 . (5,206.25) ~ 780.00 7,410.00 0.00
WLEX-TV . KY . 9,825.00 0.00. -. 835125 - 835125 . . 98250. . - 9,333.75 0.00

- WLEX-TV- KY . 2,945.00 . 0.00 ° 2,503.25  2,503.25 20450 - 279775 0.00




THE COMMUNICATIONS COMPANY

MEDIA RECONCILIATION
COST PER SPOT

REVISED 11/9/99

CLIENT NAME CAMPAIGN FOR AMERICA

CLIENT NO.:

272
FLIGHT DATE: FALL 1998, 10/16/98 - 11/2/98

SPOT NAMES: CFA10030 “DOG", CFA10230 "AGAIN"

STATION STATE

TV ADVERTISING

WLEX-TV
WLEX-TV
WLKY-TV
WLKY-TV
WLKY-TV
WLKY-TV
WPSD-TV
WPSD-TV
WPSD-TV
WPSD-TV
WPSD-TV
WSIL-TV
WSIL-TV
WSIL-TV
WSIL-TV
WIVQ-TV
WIvQ-1v
WTVQ-TV
TOTAL

KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY
KY

CHECK CHECK ACTUAL GROSS

DATE NO,
10/30/98 35527
10/23/98 420
10/23/98 422
10/30/98 - 35484
10/14/98 35195
10/23/98 426
10/14/98 35189
10/14/98 35196
10/23/98 427
10/14/98 35193
10/23/98 419

BILLING

8,525.00
0.00
59,515.00
0.00

0.00
1,985.00
10,875.00
4,685.00
0.00
2,255.00
9,725.00
1,225.00
2,345.00
0.00

0.00
2,100.00
4,710.00
0.00
331,458.00

NET PAID NET DUE BUY
TOSTATION TOSTATION VARIANCE COMMISSION
3,357.50 7,246.25 3,888.75 852.50
9,537.00 0.00 (9,537.00) 0.00
17.446.25 50,587.75 33,141.50 5,951.50
34,850.00 0.00 (34,850.00) 0.00
(20,676.25) 0.00 20,676.25 0.00
20,655.00 1,687.25 (18,967.75) 198.50
10,688.75 9,243.75 (1,445.00) 1,087.50
0.00 3,982.25 3,982.25 468.50
(2,953.75) 0.00 2,953.75 0.00
0.00 1,916.75 1,916.75 225.50
15,674.00 8,266.25 (7,407.75) 972.50
4,670.75 1,041.25 (3.629.50) 122.50
0.00 1,993.25 1,993.25 234.50
(1,636.25) 0.00 1,636.25 0.00
0.00 0.00 0.00 - 0.00
6,111.50 1,785.00 (4,326.50) 210.00
4,683.50 4,003.50 (680.00) 471.00
(5,006.50) 0.00 §,006.50 0.00
281,739.30 281,739.30 0.00 33,145.80

GROSS DUE GROSS DUE

CFA10030
ROG

0.00
0.00
0.00
0.00
0.00
1,885.75
0.00
4,450.75
0.00
2,142.25
9,238.75
1,163.75
2,227.75
0.00
0.00

1,995.00 -

0.00
0.00
124,839.50

CFA10230
AGAIN

8,098.75
0.00
66,539.25
0.00

0.00

0.00
10,331.25
0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00

0.00
4,474.50
0.00
190,045.60

AMT. REC'D
EROM CLIENT

466,029.00

FLIGHT
VARIANCE

(151,143.90)
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Do as We Say

Every election has ifs hilarities,
andforourmmeymuy\m’smdy
award goes to the

capaign-finance
reformers. In the name of dleaning up

campaigns, ﬂny’n throwing mud
pies

ExhilitAxsKmtmh bome of 3
bitter, closely fought Sengte race. De-

Republican i
xsﬁnebyns.heausewswwm

tions are supposed to decide. But guess:

what? Mr. Baesler’s efection is being
promoted by 2 $466,000 attack-ad cam-
paign financed by a super-rich New

k ,Yoxterwho.ﬂranvekmw bas never

set foot in Kentucky.

msnadaywmmm'
Eohlberg, cofounder of KER, the .

frm. He's the main

' financier of sumething ealled the Cam-

paign for America, an outfit lobbying

*aompnhnmspeech—m

one’s speech, that is, exceptits own. -

Now, $466.000 is a lot of dough any- .

where, but especially in Kemtueky,
And we aren’t talking about high-
minded issue ads here. Mr. Kohlberg’s
centribution to demotracy is a TV spat
that goes Iike this; “Scotty Baesler, a
leader for campaign-finance reform.
Jim Bunning? Husting for money to

mmmepocutotom-ot-mtas.
though Campaign for America runs

out of the Beltway. And there's more. .

It mrps our that this attack-ad cam-

| paign violates the letter of Mr.
Baesler’s own campaigniinance re-
 forra proposal. '

The Baesler proposal, introduced
in Apsil, seeks to limit such outside
spending to $25.000=-2a tad

. campaign spen
less thap Mr. Kohlberg's $466,000. Mr.

Baesler also wants opponents to he
told of such & campaign before it starts

mu'wmbemﬁlnmm

cnmemmmt,asﬂverﬂmngm'
this election is that if Messrs. Feingold
and Baeder both lose, the liberal,

down with them- Never to return, ve



